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8. No. 2248 on Second Reading

BILL ON SECOND READING

, adaptability to modern technology in all ﬁrocurem‘ent
S. No 2248 — Modernizing the Procurement Activities activities of the government.
of the Government

SEC. 3. Scope and Application. - This Act shall
apply to the Procurement of Infrastructure Projects,
Goods, and Consulting Services by all branches and
instrumentalities of governiment, its departments, offices
and agencies, including government-owned or -
controlled corporation and local government units,
subject to any treaty or international or executive
agreement affecting the subject matter of this Act to
which the Philippine government is a signatory.

Senator Legarda Leviste. Mr. President I move that we
consider Senate Bill No. 2248 as reported out under Committee
ReportNo. 67.

The President. Is there any objection? /[Silence] There
being none, the motion is approved.

Consideration of Senate Bill No. 2248 isnowinorder. With
. the permission of the Body, the Secretary will read only the title
~ of the bill, without prejudice to inserting in the Record the whole

text thereof.

TheSecretary. SenateBill No. 2248, entitled

AN ACT PROVIDING FOR THE MODERNIZATION,

STANDARDIZATION AND REGULATION OF
" THE PROCUREMENT ACTIVITIES OF THE
GOVERNMENT AND FOR OTHER PURPOSES

" departments,
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The foIIm.ving is the whole text of t_he bill:
Senate Bill No. 2248

AN ACT PROVIDING FOR THE MODERNIZATION,

- STANDARDIZATION AND REGULATION OF

THE PROCUREMENT ACTIVITIES OF THE
GOVERNMENT AND FOR OTHER PURPOSES

Be it enacted by the Senate and House of
Representatives of the Phtltppmes in Congress
assembled.

Article I
General Provisions

SECTION 1. Short Title. - This Actshallbe known
as the“Government Procurement Reform Actof 2002.”

SEC. 2. Declaration of Principles. -

It is the declared policy of the State to promote the
ideals of good governance in all its branches,
agencies, -subdivisions, and
instrumentalities, ‘including government-owned and
controlled corporations, and local government units.
Towards this end, the State shall establish a system
that ensures transparency, competitiveness,
efficiency, accountability, impartiality, equity and

SEC. 4. Definition of Terms. - For purposes of this
Act, thefollowing terms or wordsand phrases shall mean
or be understood as follows: ‘

a) Approved Budget for the Contract - referstothe
budget for the contract duly approved by the Head of
the Procuring Entity, as provided for in the General
Appropriations Act and/or continuing appropriations,
in the case of National Government Agencies; the
Corporate Budget for the contract approved by the
governing Boards, in the case of Government-
Owned and Controlled Corporations, Government
Financial Institutions ‘and State-Owned Universities
and Colleges; and the Budget for the contract approved
by the respective Sanggunian, in the case of Local
Government Units.

b) BAC - shall refer to the Bids and Awards

" Committee established in accordance with Article V-of

this Act.-

.¢) Bidding Documents - refer to documents issued

by the Procuring Entity as the basis for Bids, furnishing

all information necessary for a prospective bidder to
prepare abid for the Goods, Infrastructure Projects, and

Consulting Services to be provided,

d) Bid - refers to a signed offer or proposal
submitted by a supplier, contractor or consultant in
compliance with the requirements setforthmtheBlddmg
Documents.

¢) Competitive Bidding - refers to a method of
procurement which is open to participation by any
interested party and which consists of the following
processes: advértisement, pre-bid conference, eligibility
screening of prospective bidders, receipt and opening of
bids, evaluation ofbids, post-qualification, andaward of
contract; the specific requirements and mechanics of
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which shall be defined in the IRR to be promulgated
under this Act.

f). Consulting Services - refer to services for
Infrastructure Projects and other types of projects or
activitiesof the Government requiring adequate external
technical and professional expertise that are beyond the
capability and/orcapacity of the governmentto undertake
such as, but not limited to: (i) advisory and review

“services; (ii) pre-investment or feasibility studies; (iii)
design; (iv) construction supervision; (v) management
“andrelated services; and (vi) other technical services or
special studies.

g) Goods - refer toitems, supplies, materials and
general support services which need to be procured in
the pursuit of any government undertaking, project, or
activity, such as equipment, furniture, stationery,
construction materials, personal property of any kind,
non-personal or contractual services to include among
others, repaif and maintenance of equipment and furniture,
trucking, hauling, janitorial, security, and related or
analogous services. These shall exclude Consulting
Services, real estate and Infrastructure Projects.

h) GPPB - referstothe Government Procurement
’ PohcyBoardestabhshedmacoordanoe w1thAruc1eXVI

- of this Act.

\ i) Infrastructure Projects - shall include the

- construction, improvement, rehabilitation, demolition,

. repair, restoration or maintenance ofroads and bridges,
railways, airports, seaports, communication facilities,
civil works components of information technology
projects, irrigation, flood control and drainage, water
supply, sanitation and sewerage systems, shore
protection, energy/power and electrification
facilities, national buildings, school buildings, hospital
buildings, and other related construction projects
of the government.

) IRR - refers to the implementing rules and
regulationstobe promulgated in accordance with Section
65 of this Act.

; k) Procurement - referstothe acquisition of Goods,
Consulting Services, and the contractingfor Infrastructure
Projectsby the Procuring Entity. Procurement shall also
include the lease of goods and real properties. With
respect: to real property, its procurement shall be
governed by the provisions of Republic Act No. 8974,
entitled. “An’ Act to Facilitate the Acquisition of

Right-of-Way Site orLocation for National Government

Infrastructure Projects and for Other Purposes,” and.

other applicable laws, rules and regulations.

1) Procuring Entity - refers to any branch,
department, office, agency, or instrumentality of the
government, including government-owned or controlled
corporation, and local government units procuring

Goods, Infrastructure Projects and Consulting Services.

m) Head of the Procuring Entity - referstothehead
of abranch, department, office, agency, orinstrumentality
of the government, including government-owned and
controlled corporation, as well as local government
units: Provided, That in a department, office or
agency where the procurement is decentralized, the
Head of each decentralized unit shall be considered as
the Head of the Procuring Entity subject to the limitations
and authority delegated by the Head of the department,
office or agency:

SEC. 5. Standardization of Procurement Process
and Forms. - Pursuant to the objective of instituting a

systematized Procurement process in government, and -

inorderto ensuretransparency, the Procurement process,

includingthe formstobe used, shall, asfar as practicable,

be standardized.

For this purpose, the GPPB shall pursue the
development of generic procurement manuals and
standard bidding forms, the use of which once issued
shall be mandatory upon all Procuring Entities.

Atticle TI
Procurement Planning

SEC. 6. Annual Procurement Plan. - No government
Procurement shall be undertakenunless it isin accordance
with the approved Annual Procurement Plan of the
Procuring Entity. The Annual Procurement Plan shall
be approved by the Head of the Procuring Entity and
mustbe consistent with its duty approved yearly budget.
The Annual Procurement Plan shall be formulated and
revised only in accordance with the guidelines set forth

~ intheIRR. Inthe case of Infrastructure Projects, the Plan

shall include engineering design and acqulsmon of
right-of-way.

Article HI
Procurement by Electronic Means

SEC.7. The Procurement By Electronic Means. -
To promote transparency and efficiency, information
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and communications technology shall be utilized in the
conduct of procurement procedures. Accordingly, there
shall be a single portal that shall serve as the primary
source of information on all government procurement.

The Government Electronic Procurement Service (G-
EPS) shall provide the said portal. Further; the GPBis
authorized to-approve changes in'the procurement
process to adapt toimprovements in modern technology,

provided that such modifications are consistent with the

* provisions of Section 2 of this Act.

To take advantage of the significant built-in

efficiencies: of the G-EPS and the volume discounts
" ‘inherent inbulk purchasmg, all procuring entities shall
‘ ‘:utlhze the G-EPS for the procurement of common
: supplres in accordance ‘with the rules and procedures

to be established by the GPPB. With regard to the

‘ procurement of: non-common use items, mfrastructure

. projects-and consulting services; agencies may hire.

service provrders to undertake their electronic
procurement provided these service providers meet
the minimum requirements set by the GPPB.

SEC: 8. Security, Integrity and Confidentiality. -
The G-EPS shall ensure the security, integrity and
confidentiality of documents submitted through the
systern, It shall include a feature that provides for an

‘audit trail for on-line transactions and allow the

Commissionon Audit to verify the security and integrity
of the systems at any time.

Article IV
Competitive Bidding

- SEC. 9. Competitive Bidding. - Sub_]ect to the

provisions of Article XIII, the Procurement of Goods, -

_ InfrastructureProjects and Consulting Servicesshall be

done through Competitive Bidding.

Article V
- Bids and Awards Committee

SEC. 10. The BAC and its Functions. - Except as

) otherwrse allowed inthis sectron, each Proeurmg Entity

shall establxsh asingle. BACto handle its procurement.

‘TheHead of the procurmg entity may establish separate

' BACs whenever in his judgment the number and
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complexrty of the items to be procured S0 warrant.

Smularly, separate BACs for decentrahzed and
lower level- offices may also be established as may be
deemed fit by the Head of the Procurmg Entlty

. .The BAC ‘shall have the following functions:
advertise and/or post the invitation tobid, conduct pre-
procurement and pre-bid conferences, determine the

-eligibility of prospective bidders, receive bids, conduct

the evaluation of bids, undertake post-qualification

-proceedings, recommend award of contracts totheHead

of the Procuring Entity or his duly authorized
representative, recommend the imposition of sanctions
inaccordance with Article XX, and performsuch other
related functions as may be necessary, including the .
creation of a Technical Working Group from a pool of -
technical, financial and/or legal experts to assist in the

‘procurement process.

In proper cases, the BAC shall also recommend to .
the Head of the Procuring Entity the use  of Alternative
‘Methods of Procurement as provrded for in Article
Xthereof.

SEC. 11. Membership inthe BAC. - TheBACshall
have at least five (5) members, but not more than seven
(7) and composed of the followmg

a. National government branches, departments,
agencies, offices and instrumentalities, including

.Government-owned and controlled corporations,

government Financial Institutions and State
Universities and Colleges:

Regular Members:

1. Chairman, who'is at least a third ranking
permanent official of the Procuring Entity;

2. - An officer with knowledge, experience and
expertise in procurement who, to the extent -
possible, represents ' the legal or
admrmstrauve area of the Procuring Entity;

3. " An officer w1th knowledge experience and

expertise in procurement who, to the extent
- possible, . represents the finance area of the
-Procuring Entity;

4. An officer with knowledge, experience and

. expertise in procurement who, to the extent

possible, represents the technical area of the
Procuring Entity; and

5. A representative from the end user unit
(designated on a contract to contract basis)
who has knowledge of procurement laws
and procedures. .
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The members of the BAC shall be designated by
the Head of the Procuring Entny or their respectxve
govemmg Boards.

b. Local Government Units:

TheBAC shallbe composedof one (1) representative
~ each from the regular offices under the Office of the
- Chief Executivesuch as, but not limited tothe following:
Budget Office, Legal Office, Engineering Office, General
‘Services Office, Administrative Office. The end user

officé shall always be represented in the BAC.

. The member shall elect from among themselves
who shall act as the Chairman.

In’ no case shall the approving authority be a
- memberofthe BAC. =~ . -

-Unless sooner removed for a cause, the members
of the BAC shall have a fixed term of one (1) year
reckoned fromthe date of appointment, renewable at the
discretion of the Head of the Procuring Entity. In case
of resignation, retirement, separation, transfer, re-
assignment, removal, the replacement shall serve only
for the unexpired term: Provided, That in case of leave
or suspension, the replacement shall serve only for the
duration of the ledve or suspension. For justifiable
causes, a member shall be suspended or removed by
‘the Head of the Procuring Entity.

SEC. 12 Observers -To enhancethetransparency
of the process, the BAC shall, in all stages .of the
| procurement process, invite at least two (2) observersto

sit in its proceedings, one (1) from a duly recognized

private group in a sector or discipline relevant to the

procurement at hand, and the other from a non-
' government organization: Provided, however, That

they do not have any direct or indirect interest in the

contract to be bid out. The observers should be duly
‘ regxsteredthhtheSecunhesandExchangeCommlsmon
and should nieet the cntena for observers as set forth
- intheIRR.

SEC. 13. BAC Secretariat. - Toassistthe BACin

. the conduct of its functions, the Head of the Procuring

Entity shall create a Secretariat that will serve as the
main support unit of the BAC. The head of the
Procuring Entity may also designate anexisting organic
office within the agency to serve as the Secretariat.

~“SEC. 14. Honoraria of BAC Members. - The
‘ 'Prpcuring Entity may grant payment of honoraria to

salary subject to availability of funds.

the BAC members in an amount not to exceed twenty
five percent (25%) of their respective basic monthly
For this
purpose, the Department of Budget and Management
(DBM) shall promulgate the necessary guidelines.

SEC. 15. Professxonahzatzon_ of BAC, BAC

-Secretariat and Technical Working Group

Members. - The GPPB shail establish a sustained

training program for developing the capacity of the .

BACs, BAC Secretariatsand Technical Working Groups ‘

ofProcuring Entities, and professionalized the same.

Article VI
Preparation of Bidding Documents

SEC. 16. Form and Contents of Bidding Documents. . .

- The Bidding Documents shall be prepared by the .

Procuring Entity following the standard forms and

manualsprescribed bythe GPPB. TheBiddingDocuments

shall mcludethefollowmg
a) | Approved Budget for the Contract (ABC),

b) Instructions to Bidders, including criteria for
eligibility, bid evaluation and post-

qualification, as well as the date, time and -

place of the pre-bid Conference (where
applicable), submission of bids and openmg
of bids;

¢) Terms of Reference;
d) Eligibility Requirements;
-e) Plans and Technical SpeciﬁcationS'

- f) Form of B1d Price Form and List of Goods
or Bill of Quantities; o

g) Delivery Tlme or Complétion'S‘chedule;
h) _Form and Amqunt of Bid Security;

i) Form and Amount of Performance Security
and Warranty, and

j) * Form of Contract, and General and Special
Conditions of Contract. '

The Procuring Entity may require additional
document requirements or specifications necessary
to complete the information required for the bidders
to prepare and submit their respective bids.
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SEC. 17. Reference to Brand Names. - Specifications

for the Procurement of Goods shall be based on relevant

characteristics and/or performance requirements.

_ Reference to brand names shall not be allowed.

.SEC. 18. Accesstolnjbrmation Inallstagesofthe

_ preparation of the Bidding Documents, the Procuring ‘

Entity shall ensure equal access to information. Prior

.to their official release, no aspect of the Bidding

- Documents shall be:divulged or released to any pros-

pective bidder or person having direct or mdlrect

interest m the project to be procured.

Article VII
Invitation To Bid

SEC 19. Pre-ProcurementConference = Priorto

theissuance of the InvitationtoBid, theBACis mandated
‘to hold a pre-procurement conference on each and

every procurement, except those contracts below a

. certain level or amount specified in the IRR, in'which

- case, the holding of the same is optional.

.~ The pre-procurement conference shall assess the

-readiness of the procurement in terms-of confirming -

the certification of availability of funds, as well as

" reviewing all relevant documents in relation to their

adherence to law. This shall be:attended by the BAC,

. theunitorofficials who prepared thebidding documents

and the draft Invitation to Bid, as well as consultants
hired by the agency concerned and the representatlve
of the end-user

SEC. 20 Advertzsmgand Contentsofthe Invitation
to Bid, - Inline with the principle of transparency and

'compctmveness all Invitations to Bid for contracts
under competitive bidding shall be advertised by the .

‘ Prdcuring Entity in such manner and for such length of

" nationwidecirculation, the G-EPS‘and the websiteof the -
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time as may be necessary under the circumstances, in

- order toensure the widest possible dissemination thereof,

such as, but not limited to, posting in the Procuring
Entity's premises, in newspapers of general and

Procuring Entity, ifavailable. Thedetails and mechanics
of implementation shall be provided in the IRR to be
promulgated unider this Act.

The Invitation to B1d shall contain, among others:

a) A brief description of the subject matter of
the Procurement;

"b) A general siatement-qn the criteria to be
used by the Procuring Entity for the

eligibility - check, the short listing of
prospective bidders, “in the case of the
Procurement of Consulting - Services, . the
examination and evaluation of Bids, and
post-qualification;

¢)  The date, time and place of the deadline for
the submission and receipt of the eligibility .
requirements, the pre-bid conference if any,
the submission and receipt of bldS and the
opening of bids;

d) The appr0véd Budget for the Contract to be
bid,; .

e) The source of funds;

f) The period of availability of the Bidding
Documents, and the place where these may
- be secured; ' '

g The contract duration; and,

h) Such other necessary information deemed
relevant by the Procuring Entity.

. Afficle VIIl.
Pre-Bid Conference

SEC. 21. Pre-Bid Conferences. - Atleastone pre-
bid conference shall be conducted for Infrastructure
Projects with an approved budget of Five (5) Million
Pesos and above, and for Procurement of Goods and
Consulting Services with an Approved Budget of -
One (1) Million Pesos and above. For Infrastructure
Projects costing less than Five (5) Million Pesosand for
Procurement contracts of Goods and Consulting Services,

" costing less than One (1) Million Pesos, pre-bid

conferences may be conducted at the optionof the BAC.

The aforementioned amounts shall be subject to a
periodic review by the GPPB. For this purpose, the
GPPB is authorized to increase or decrease the

‘threshold level to keep abreast with the changes in

economic conditions: Provided, Thatany modification

+ shall not be oftener than once in every two (2) years.

The Pre-bid-conference(s) shall be held at least
fifteen(15) calendar days before the deadline for receipt
of bids. The proceedings shall be duly recorded and the
minutes thereof made availableto all prospective bidders,
subject to the payment of reasonable fee to cover-cost.
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_ Article IX
Recelpt and Opening of Blds

" SEC. 22 ElzgzbtlztyRequzrements for Goods and °
Infrastructure Projects. - Theeligibility of prospective
. bidders forthe Procurement of Goods and Infrastructure

Projects shall be determined by their compliance, within
the period set forth in the Invitation to Bid, with the
eligibility requirements prescribed in the Bidding
Documents. The prospective bidder shall certify under
oathas tothe correctness of the statements made and the
completeness and authenticity of the documents

‘submitted.

SEC. 23. Fligibility Requirements and.Short
Listing for Consulting Services. - The eligibility of

~ prospective  bidders for the Procurement of
‘Consulting Services shall be determined by their
"compliance with the eligibility requirements prescribed
. for the Competitive Bidding concerned, within the
period stated in the Invitation to Bid. The prospective

bidder shall certify under oath as to the correctness of
the statements made, and the completeness and
authenticity of the documents submitted.

The ehg1b1e prospectlve bidders shall then be .

evaluated using numerical ratings on the basis of the

shortlisting requirementspresctibed for the Competitive
" Bidding concerned, within the period stated in the

Invitation to Bid to determine the short list of bidders
whose bnds shall be considered for evaluation.

SEC 24, RecezptofBzds OnlythoseBlds reoelved
by the BAC on the date, time, and place specified in the
Invitation to Bid shall be considered. Bids submitted
after the deadline shall notbe acoepted

SEC.235. Modificationand Withdrawal ofBicis: -A

_ bidder may be allowed to modify his Bid, provided that

this is done only once and before the deadline for the
receipt of Bids. The modification shall be submitted
in a sealed envelope duly attached to his original Bid
and marked as “Modification.” A bidder is allowed to
withdraw his Bid: Provided, That this is done at least
five (5) calendar days before the deadline for the receipt
of Bids: Provided, further, That he shall submit a letter
of withdrawal and non-participation to theBAC. Insuch

case, he shall no longer be allowed to submit another
*.Bid for the same contract either directly or indirectly.

“SEC.26. BidSecurity. - AllBidsshallbe accompanied

by aBid security, which shall serve as a guarantee that,
- afterreceipt of the Notice of Award, the winning bidder

shallenter intocontract withthe Procuring Entity within

the stipulated time and furnish the required performance

security. The specific amounts and allowable forms of
the Bid security shall be prescnbed inthe IRR.

SEC 27 Bid Validity. - Bids and Bid securities
shall bevalid for such reasonable period of time indicated
in the Bidding Documents. -The duration for each
undertaking shall take into account the time to be
involved in the process of Bid evaluatlon and award of

contract.

 SEC. 28. BidOpening. - The BAC shall publicly -

open all Bids at the time, date; and place specxﬁed in

- theBidding Documents.

-Article X
Bid Evaluatlon

SEC. 29. PrelzmmatyExammatxon of Bids. - Prior'
to a Bid evaluation of all Procurement, the BAC shall
first examine, using a “pass orfail” criterion, the technical

components ofthe Bids submitted todetenmne whether

alltherequired documentsarepresent Foreach requlred'_

document, a bidder is rated “pass”, if the docurient is
included in its Bid, and “fail”, if otherwise. Only Bids
that are found to contain all the Bid requirements and

rated “passed” shall be considered for evaluation.

SEC. 30. Ceiling for Bid Pricés. - The Approved

ceiling for the Bid prices. Bid prices that exceed this
ceiling shall be disqualified outright from further
participating in the bidding. There shall be no lower
limit to the amount of the award. :

SEC. 31. Bid Evaluation andD‘etet‘mination ofthe
Lowest Calculated Bid for Goods and Infrastructure

- Projects. - For purposes of comparison, the Bid prices

of bidders for the Procurement of Goods-and Infras-

tructure Projects who passed the preliminary examination

shall be evaluated and corrected for minor deviations;

such as .computational errors and omissions, in-’

accordance with the Bidding Documents.- - Any

- corrections for, minor deviations shall be ‘calculated
" in monetary terms and the corrected prices shall be
- referred to as calculated in monetary terms and the

corrected prices shall be referred to as ‘calculated

- BudgetfortheContract (ABC) shall be the upperlimitor .

prices. The Bids'shall be ranked from lowest to highest :

in terms of their corresponding calculated prices. The
Bid with the lowest calculated price shall be the “Lowest
CalculatedBid”.

205



" Full Text of S. No.'2248

'RECORD OF THE SENATE

Vol. I, No. 29

- bidders shall be evaluated and ranked using numerical
ratingsin accordance with the evaluation criteria stated

SEC. 32. Bid Evaluation of Short Listed Bidders
Jor Consulting Services. - For the Procurement of
Consulting Services, -the Bids of ‘the short listed

in'thé Bidding Documents, which shall include factots
such as, but not limited to, experience, performance,

- quality of personnel, price and methodology. The Bids

shall be ranked from highest to lowest in terms of their

corresponding calculated ratings. The Bid with the-
highest calculated rating shall be the “Highest Rated
Bid.” Afterapproval by the Head of the Procuring Entity .

' ofthe Highest Rated Bid, the BAC shall invite the bidder

* concerned for negotiation and/or clarification on the -

following items: financial proposal submitted by the

"bidder, terms ‘of reference, scope of services,

methodology - and. work. program, personnel to be

‘assignedtothejob, services/facilities/data tobe provided
_bythe Procuring Entity concerned, and provisionsof the

contract. When negotiationswith thefirst-in-rank bidder

 fails, the financial proposal of the second rank bidder

shall be opened for negotiations: Provided, That the

- amount indicated inthe financial envelope shallbemade

as the basis for negotiations and the total contract
amount shall not exceed the amount 1ndrcated in the

- envelope and the Approved Budget for the Contract.

’ ‘<Whenevernecessary the sameprocess shallbe répeated - -

until the bid is awarded to t_he winning bidder.
Article XI
Post-qualrﬁcatron

SEC.33. ObjechveandProcessofPost-quahﬁcanon

- Post-qualification is the stage where the bidder with
the Lowest Calculated Bid, in the case of Goods and

Infrastructure or the Highest Rated Bid, in the case of
Procurement of -Consuliing- Services undergoes
verification and validation whether he has passed all
the requirements and condrtrons as specrﬁed in the
Brddngocurnents

" If the bidder with the Loweet Calculated Bid or .

Highest Rated Bid passes all the criteria for post-
qualification, his Bid shall be considered the “Lowest
Calculated Responsive Bid,” in the case of Goods and

. Infrastructure orthe “I-IrghestRatedResponsrveBrd ”in
- the case of Consulting Services. However, if a bidder

fails to.meet any of the:requirements or conditions, he

 shall be “post-disqualified” and the BAC shall conduct

the post-qualification on the bidder with the second

Lowest Calculated Bid or Highest Rated Bid. If the

“bidder with- the second Lowest Calculated Bid or
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Highest Rated Bid is post-disqualified, the. same

procedure shall be repeated until the Lowest Calculated

- Responsive Bid or Hrghest Rated Responsrve Bid is

ﬁnally determmed 4 ,
In all cases, the contract shall be awarded only to

 the bidder with the Lowest Calculated Responsive Bid

or Hrghest Rated Responsive Bid.

SEC.34. FarIureofBzddmg Thereshallbeafallure
of bidding when: a) no prospective bidder applies for
eligibility check; b) nobids are received; c)all prospective

bidders are declared ineligible or are disqualified from

participating in the competitive bidding; or, d) all bids
fail to comply with all the requirements or fail post-

' qualification. Inthisevent, the Procuring Entity shall re-

bid the contract either under the original or revised
terms of reference. In the latter case; there shall be re-

advertisement as required under Article VIL.

' SEC. 35. Single Caleulated/Ratedand Responsive

Bid Submission. - A single calculatéd/rated and -

responsive bid shall be considered for award if it falls
under any of the following circumstances:

.a) If after advertisement, only one prospective
bidder submits .a Letter of Intent and/or
applies for eligibility check, and meets the
eligibility requirements or criteria, after

which it submits a bid, which is found to be ,

responsrve to the bidding’ reqlurements

" b) If after the advertisement, more than one
_prospective bidder applies for eligibility

check, but only one.bidder meets the .
eligibility Tequirements .or criteria, after

which it submits a'bid which is found to be
~ responsive to the bidding,requrrements; or

"¢) Ifafter the eligibility check, more than one

* bidder meets the eligibility requirements, but

- only one bidder submits a bid, and its bid is

. found -to- be responswe 1o the brddrng
requirements. : :

Inall 1nstances the Procnnng Entlty shall ensure
_ that the Approved Budget for the Contract reflects the
mostadvantageous prevailing pnoe forthe Govemment

Artrcle XII

Award Implementatron and Termination of the Contract

SEC. 36._- Notice and Ex,_ecutxpn ofAward. - Within *
a period not exceeding ﬁﬁeeen (15). calendar days
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from the determination and declarationby the BAC of the
Lowest Calculated Responsive Bid or Highest Rated
Responsive Bid, and the recommendation of the award,

the Head of the Procuring Entity or his duly authorized

representative shall approve or disapprove the said
recommendation. In case of approval, the Head of the

" Procuring Entity or his duly authorized representative.

shall immediatelyissue the Notice of Award to thebidder
with the Lowest Calculated Responsive Bid or Highest
Rated Responsive Bid.

Within ten (10) calendar days from receipt of the
Notice of Award, the winning bidder shall formally enter
into contract with the Procuring Entity. When further
approval of thesigned authority is required, theapproving
~ authority for the contract shall be given a maximum of
twenty (20) calendar days to approve or disapproveiit. If
the aforementioned approving authority or his duly
authorized representative fails to take any action on the
contract within the period specified in the preceding
paragraph, the contract concerned shall be deemed
approved.

The Procuring Entity shall .issue the Notice to
Proceed to the winning bidder not later than seven (7)
calendar days from the date of approval of the contract
by the appropriate authority. All notices called for by
the terms of the contract shall be effective only at
the time of receipt thereof by the contractor.

. SEC. 37. Performance Securzty « Prior to the
51gmng of the contract, the winning bidder shall, as a
measureof guarantee for the faithful performance of and
compliance with his obligations under the contract
preparedinaccordance with the Bidding Documents, be
_required to post a performance security in suchform and
for amount as specified in the Bidding Documents.

SEC. 38. Failure to Enter into Contract and Post
Performance Security. - If the bidder with the Lowest
Calculated Responsive Bid or Highest Rated Respon-
sive Bid fails, refuses or is otherwise unable to enter
into contract with the Procuring Entity, or fails to post
the required performance security within the period
stipulated in the Bidding Documents, the bid security
shall be forfeited without prejudice to the imposition
of sanctions prescribed under Article XIX. Thereupon,
the BAC shall disqualify the said bidder and shall
undertake post~qualificationfor the next-ranked Lowest
Calculated Bid or Highest Rated Bid. This procedure
shall be repeated until an award is made. However, if

no award is possible, the contract shall be subjected

to a new biddirig in accordance with the provisiohs of
Section 34 of this Act.

SEC. 39. Reservation Clause. - The Head of the
Agency reserves the right to reject any and all Bids,
declare a failure of bidding, or not award the contract
in the following situations:

(a) if there is prima facie evidence of collusion
between appropriate public officers or
employees of the Procuring Entity, or
between the BAC and any of the bidders, or
if the collusion is between or among the
bidders themselves, or between a bidder and

a third party, including any act which

" restricts, suppresses or nullifies or tends to
. restrict, suppress or nullify competition;

() if the BAC 'is found to have failed in
following - the prescribed bidding
procedures; OF

(©) for any justifiable and reasonable ground

where the award of the contract will not

. redound to the benefit of the government as
defined in the IRR.

SEC. 40. Contract]mplvmentatzonand Termmatzon
- The rules and guidelines for the 1mplementatxon and
termination of contracts awarded pursuant to the
provisions of this Act shall be prescribed in the IRR.
The rules and guidelines shall include standard

- general and special conditions for contracts.

: Article X1 -
Alternatxve Methods of Procurement

SEC 41, AIternatzve Methods. - Subject to the
prior approval of the Head of the Procuring Entity or
his duly authorized representative, and whenever
justified by the conditions provided in this Act, the

Procuring Entity may, in order to promote economy and’

efficiency, resort to any of the following alternative

‘methods of Procurement:

a) Limited Source Bidding, otherwise known
as Selective Bidding - a method of
Procurement that involves diréct invitation
to bid by the Procuring Entity from a set of

. pre-selected suppliers or consultants with
known experience - and - proven capability
relative to the reqmrements of a partlcular

contract;
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b) Direct Contracting, otherwise known- as
Single Source Procurement - a method of
Procurement that does not require elaborate
Bidding Documents because the supplier is
simply asked to submit a price quotation or

a pro-forma invoice together -with - the

conditions of sale, which offer may be
accepted immediately or after some
negotlatlons

¢) Repeat Order - a method of Procurement

that involves a direct Procurement of Goods

. from the previous winning bidder, whenever

there is.a need to replenish Goods procured

. under a - contract previously awarded
through Competitive Bidding;

d) Shopping - a method of Procurement
whereby the Procuring Entity simply
requests - for -the submission of price
quotations for readily available off-the-shelf
Goods or ordinary/regular equipment to be
procured dlrectly from suppliers of known
qualification; or

" €) Negotiated Procurement - a method of
Procurement that may be resorted under the
extraordinary circumstances provided for in
Sec. 47 of this Act and other instances that
shall be specified in the IRR, whereby the
Procuring. Entity directly negotiates a
contract with a technically, legally and

financially capable supplier, contractor or .

consultant,

In all instances, the Proéuring Entity shall ensure
that the most advantageous price for the Govemment is
obtained.

SEC. 42. LimitedSource Bidding. - Limited Source
Bidding may be resorted to only in any of the following
conditions:

a) Procurement of highly specialized types of
‘Goods and Consulting Services which are
known to be obtainable only from a limited
number of sources; or

-b) Procurement of major plant components
where it is deemed advantageous to limit the
bidding to known eligible bidders in order to

maintain an optimum and uniform level of
quality and performance of the plant as a

whole.
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- SEC. 43. Direct Contracting. -DlrectContracting
may be resorted to only in any of the following
conditions:

a) Procurement of Goods of proprietary nature,
which can be. obtained only . from the
proprietary source, i.e. when patents, trade
secrets and copyrights prohibit others from
manufacturing the same.item;

b) When ‘the Procurement of critical
components from a specific manufacturer,
- supplier or - distributor is a condition’
precedent to hold a contractor to guarantee
its project performance, in accordance with

- the provisions of his contract; -

c¢) Those sold by an exclusive dealer or
manufacturer, which does not have sub-
dealers selling at lower prices and for
which no suitable substitute can be obtained
at more advantageous terms to the
Government.

SEC. 44. Repeat Order. - When provided for in
the Annual Procurement Plan, Repeat Order may be
allowed wherein the Procuring Entity directly
procures Goods from the previous winning bidder
whenever there arises a need to replenish goods
procured under a contract previously awarded through
Competitive Bidding, subject to post-qualification
process prescribed in the Bidding Documents and
provided all the following conditions are present:

a) The unit price must be equal to or lower
than that provided in the original contract;

b) The repeat order does not result in splitting
of requisitions or purchase orders;

¢) Except in special circumstances defined in
the IRR, the repeat order shall be availed of
only within six (6) months from the date of
the Notice to Proceed arising from the
original contract; and

d) The repeat order shail not exceed twenty-
- five percent (25%) of the quantity of each
item of the original contract.

SEC. 45. Shopping. - Shopping may be resorted *

to under any of the following instances:
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a). When there is an unforseen contingency

" requiring immediate purchase: Provided,
however, That the amount shall not exceed
Fifty Thousand Pesos (P50,000.00); or

b) Procurement of ordinary or regular office
supplies and equipment not available in the
Procurement Service involving an amount not
exceeding Two Hundred Fifty Thousand
Pesos (P250,000): Provided, however, That
the Procurement does not result in Splitting of
Contracts: Provided, further, That at least
three (3) price quotations from bona fide
suppliers shall be obtained.

The above amounts shall be subject to a periodic
review by the GPPB. For this purpose, the GPPB shall
be authorized to increase or decrease the said amount

_in order to reflect changes in economic conditions and
for other justifiable reasons.

There is splitting of contracts when two (2) or
more contracts for similar Goods are made in favor of
one dealer or ‘supplier within one (1) month of each
other, and analogous cases.

SEC. 46. Negotiated Procurement. - Negotiated
procurement shall be allowed only in the followmg
instances:

a) In case of imminent danger to life or
property during a state of calamity; or when
time is of the essence arising from natural or
man-made calamities or other causes where
immediate action is necessary to prevent
damage to or loss of life or property, or to
restore vital public services, infrastructure
facilities and other public utilities;

b) Take-over of contracts, which have been
rescinded or terminated for causes provided
for in the contract and existing laws, where
immediate action is necessary to prevent
danger to or loss of life or property, or to
restore vital public services, infrastructure
facilities and other public utilities; and

¢) Where the subject contract is adjacent or
contiguous to an on-going infrastructure
project:  Provided, however, That the
original contract is the result of a
Competitive Bidding; the subject contract.to
be negotiated has similar or related scopes

of work; it is within the contracting capacity -

“of the contractor; the contractor uses- the
same prices or lower unit prices as in the
original contract less mobilization cost; the
amount involved does not exceed the
amount of the ongoing project; and, the
contractor has no negative slippage:
Provided, further, That negotiations for the
procurement are commenced before the

expiry of the original contract. Whenever

applicable, this principle shall also
govern consultancy contracts, where the
consultants have unique expe’rience' and
expertise to dellver the requlred service; or

d) Subject to the gmdelmes specnﬁed in the

IRR, purchases of Goods from another
agency of the Government, such as the
Procurement Service of the DBM, which is
tasked with a centralized procurement of
commonly used Goods for the government
in accordance with Letters- of Instruction
No. 755 and Executive Order No. 359, series
of 1989.

SEC. 47. Tervm.s‘:and Cénditians Jor the use of
Alternative Methods. - The specific termsandconditions,

.including the limitations and restrictions, for the

application of each of the alternative methods mentioned
inthis Article shall be specified in the JRR.

. Article XIV
Protest and Appeals Mechanisms

SEC. 48. Appeals from Decisions of the BAC -
Decisions of the BAC in all stages of Procurement may
be the subject of a written protest tp the Head of the

- Procuring Entity. The protest istakenby the submission

ofaverified position paper andfiling ofa non-fefundable
protest fee. The amount of the protest fee, and the
periods during which the appeals may be filed and
resolved shall be specified in the IRR.

SEC. 49. ResaIutxonofPratest Allprotests shall

‘beresolved strictly on the basis of the official records in

the custody ofthe BAC. Noother document of whatever

" nature that are notin thecustody of the BAC at the time

the protest s filed, shall be considered. The decision of
the Head of the Procurmg Entity shall be final.

'SEC. 50. Non-interruption ofthe Bidding Process.
- -In. no case shall any protest taken from any

decision treated in this Article stay or delay the bidding
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_ process. However, all protests shall first be resolved

before any award is made.

SEC. 51. Resort to Regular Courts; Certiorari. -
Court action may be resorted to:-only after the protests

contemplated in this Article shall have been completed.

* Casesfiled in violation of the process shall be dismissed

for lack of jurisdiction. The Regional Trial Court shall

have jurisdiction over final decisions of the Head of the
Procuring Entity. Court actions shall be governed by
Rule 65 of the 1997 Rules of Civil Procedure.

This provision is without prejudice to any law
conferring onthe Supreme Court the solejurisdiction to
issue. temporary restraining orders and injunctions
relating to Infrastructure Projects of Government.

Atticle XV
Settlement of Disputes -

SEC.52. Arbztratzon Anyandalldlsputesansmg
from the implementation of a contract covered by the
provisions of this Act shall be submitted for arbitration
in the Philippines in accordance with the provisions of
Republic ActNo. 876, otherwiseknown asthe “ Arbitration
Law”: Provided, however, That disputes falling
within the competence of the Construction Industry
Arbitration Commission to resolve shall be referred

thereto. The processs of arbitration shall be mandatory

for all contracts executed pursuant to the provisions of

this Act. Recourse to arbitration however, shall be -

without prejudice to the right of both. parties to the

. contract to-mutually agree in writing, to resort to other
alternative modes of dispute resolution,

SEC. 53. Appeals. - The arbitral award, and any
decision issued in accordance with the immediately
preceding Sectionare appealable, by way of apetition for
review, tothe Court of Appeals. The petition shall only

' raise pure questions of law and shall be govemedby the
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Rules of Court.

Article XVI -
Contract Warranties

SEC. 54. Warranty - (a) For the procurement of
Goods, in order to assure that manufacturing defects

‘shall be corrected by the supplier, manufacturer, or

distributor, as the case may be, for a specific time after
performance of the contract, a warranty shall be required
from the contract awardee for such period of time as
may be provided in the IRR, the obligation for which

shall be covered by either retention money 'in the

amount equivalent to a percentage of every progress
payment, or a special bank guarantee equivalent to a
percentage of the total contract price, to be provided in
the IRR. The said amounts shall only be released after
the lapse of the warranty period, provided thatthe Goods
supplied .and/or the works performed are free from

.defects and all the conditions imposed under the

contract have been fully met.

(b) For the procurement of infrastructure projects,
thecontract shall assume full responsiblity for the contract
work from the time projectconstructioncommenced until
five (5) yearsfrom its final acceptance by the government
and shall be held responsible for any damage or
construction of works except those occasioned by force
majeure. The contractor shall befully responsiblefor the
safety, protection, security, and convenience -of his
personnel, third parfies, and the public atlarge, as well
as the works, equipment, installation and the like to be
affected by his construction work.

‘The contractor shall undertake the repair works, at
his own expense, of any defect or damage to the
infrastructure projects onaccount of the use of materials
of inferior quality within ninety (90) days from the time
the Secretary of the Department of Public Works and
Highways has issued an order to undertake repair. In
case of failure or refusal to comply with this mandate, the
government shallundertake such repair works and shall
be entitled to full reimbursement:of expenses incurred
therein upon demand.

~Any contractor who fails to comply with the
preceding paragraph shall suffer perpetual
disqualification from participating in any public bidding
and his property or properties shall be subject to
attachment or garnishment proceedings to recover the
costs. All payables of government in his favor shall be
offset to recover the costs.

Article XVII
The Government Procurement Policy Board

SEC. 55. Organization and Functions. - A
GovenunentProcurementPohcyBoard(GPPB) ishereby
established to: (a) protect national interestin all matters
affecting public Procurement, hawng due regard to the
country's regional and international obligations; (b)
formulate and amend, whenever necessary, the IRR
and the corresponding standard formsfor Procurement;
(c) ensure that: Procuring Entities regularly conduct
Procurement . training programs and prepare a
Procurement operations manual for all offices and
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agencies of government; and (d) conduct an annual
‘reviéw of the effectiveness of this Act and recommend
any amendments thereto, as may be necessary.

The GPPB shall convene within fifteen (15) days
from the effectivity of this Act to formulate the IRR and
for other related purposes

“Inadditionto the powers grantedunder this Act, the
GPPB shall absorb all the powers, functions and

_ responsibilities of the Procurement Poticy Board created .
- under Executive Order No. 359, series of 1989, All

" affected functions of the Infrastructure Committee of
the National Economic and Development Authority is
hereby transferred to the GPPB.

SEC. 56. Membership. - TheGPPB shallbe composed
of the Secretary of the Department of Budget and
Management, as Chairman, the Director-General of the
National Economic Development Authority, as Alternate
Chairman, with the following as members; the Secretaries
of the departments of Public Works and Highways,

-Finance, Trade and Industry, Health, National Defense,
Education, Interior and Local Government, Science and
Technology, Transportation and Communication, and

- Energy, and a representative from the private sector to
- be appointed by the GPPB.

 Article XVIII
Penal Clause

SEC. 57. Offenses and Penalties. - (a) Without
prejudice to the provisions of Republic Act No. 3019,
otherwise known as the “Anti-Graft and Corrupt
Practices Act” and other penal laws, public officers
who-commit any of the following acts shall suffer
the penalty of imprisonment of not less than six (6)

years and one (1) day, but not more than fifteen -

- (15)years:

1. Open any sealed Bid. including but not
limited to Bids that may have been
submitted through the electronic system
and any and all documents required to be
sealed or divulging their contents, prior to
the appointed time for the public opening of
Bids or other documents.

2. Delay without any justifiable cause the
screening: process for eligibility or the
opening -of Bids or the post-quahﬁcatlon
process.

'When any of the foregoing acts is done in collusion
with private individuals, the private individuals shall
likewise be hable for the offense.

In addition, the public officer involved shall also

 suffer the penalty of temporary disqualification from

public office, while the private individual shall be

. permanently disqualified from transactlng business

withthe Government.

,(b) Private individuals who commit any of the
following acts, including any public officer, who
conspires with them, shall suffer the penalty of
imprisonment ofnot lessthansix (6) yearsand one(I) day
but not more than fifteen (15) years:

1. When iwo or more bidders agree and submit
different Bids as if they were bona fide,
when they knew that one or more of them
was so much higher than the othér that it
could not be honestly accepted and that the
contract will surely be awarded to the pre-
arranged lowest Bid.

- 2. When a bidder maliciously submits different
Bids through two or more persons,
corporations, - partnerships or any other
business entity in which he has interest to
create the appearance of competition that
does not 'in fact exist so as to be adjudged
as the winning bidder, .

3. ‘'When two or more bxdders enter into an

agreement which call upon one to refrain
from bidding for Procurement contracts, or
which call for withdrawal of Bids already
submitted, or which are otherwise intended
to secure an undue advantage to any one of
them. ,

4, ‘When a bidder, by himself or in connivance
with others, employ schemes which tend to
restrain the natural rivalry of the parties or
operates to stifle or suppress ‘competition

and thus produce a result disadvantageous

to the public.

In addition, the persons involved shall also suffer
the penalty of temporary or perpetual disqualification.
from public office and be permanently disqualified
from transacting bus1ness with the Governinent,

© anate individuals who commit any of the

followmg acts and any pubhc officer conspiring with

M1
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them, shall suffer the penalty of imprisonment of not
less than six (6) years and one (1) day but not more than
fifteen (15) years

1. Submit eligibility requirements of whatever
kind and ‘nature that contain false
information or falsified documents
calculated to influence the outcome of the
eligibility screening process or conceal such
information in the eligibility requirements
when the information will lead to a
declaration of ineligibility from participating
in public bidding.

2 Submit Bidding Documents of whatever kind
and nature that contain false information or
falsified documents or conceal "such
information in the Bidding Documents, in
order to influence the outcome of the publlc
bidding.

3. Participate in a public bidding using the
name of another or allow another to use
one's name for the purpose of participating
ina publlc bidding. '

4. Withdraw a Bid, after it shall have quahﬁed
as the Lowest Calculated Bid/Highest Rate
Bid, or refuse to accept an award, without
just cause or for the purpose of forcing the
Procuring Entity to award the contract to
another bidder. This shall include the non-
submission within the prescribed time, or
delaying the submission of requirements
such as, but not limited to, performance

security, preparatory to the final award of
the contract.

(d) When the bidder is a juridical entity, criminal

_liability and the accessory penalties shall be imposed

212

on its officers or employees who actually commit any
of the foregoing acts.

SEC. 58. Jurisdiction. - Jurisdiction over the
offenses defined under this Article shall belong to the
appropriate courts, according to laws existing at the

time of the commission of the offenses.

Article XIX
Civil Liability

* SEC. 59. Civil Liability in Case of Conviction. -

Without prejudice to ‘administrative sanctions that .

may be imposed in proper cases, a conviction under -

this Act or Republic Act No. 3019 shall carry with it

civil liability, which may either consist of restitution
for the damage done or the forfeiture in favor of the

government of any unwarranted benefit derived from

the act or acts in question or both, at the discretion

of the courts.

SEC. 60. Liquidated Damages. - All contracts
executed in accordance with this Act shall contain a
provision on liqutdated damages which shall be payable
in case of breach thereof. The amount thereof shall be
specified in the IRR. ‘

Article XX )
Administrative Sanctions

SEC. 61. Imposition of Administrative Penallties. -
(a) In addition to the provisions of Article XVII and
XVII of this Act, the Head of the Procuring Entity,
subject to the authority delegated to the BAC, if any,
shall impose on bidders or prospective bidders, the
administrative penalty of suspension for one (1) year
for the first offense, and suspension of two (2) years
for the second offense from participating in the public
bidding process, for the following violations:

1. Submission of eligibility requirements
containing false information or falsified
documents

2. Submission of B1ds that contain false
information or falsified documents, or the
concealment of such information in the Bids
in order to influence the outcome of
eligibility screening or any other stage of
the public bidding.

3. Allowing the use of one's name, or using the
name of another for purposes of public
bidding. ‘

4, Withdrawal of a Bid, or refusal to accept an
award, or enter into contract with the
Government without justifiable cause, after
he had been adjudged as having submitted
the Lowest Calculated Responsive Bid or
Highest Rated Responsive Bid.

5. Refusal or failure to post the required
performance security within the prescribed
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6. Termination of the contract due to the
default of the bidder.

7.- Refusal to clarify or validate in writing its
Bid during post-qualification within a period
.of seven (7) calendar days from receipt of
the request for clarification.

8 Any document unsolicited attempt by a
bidder to unduly influence the outcome of
the bidding in his favor.

'9. ANl other acts that tend to defeat the
‘purpose of the Competitive Bidding.

(b) Inaddition tothe penalty of suspension, the Bid
security or the performance security posted by the
concerned bidder or prospectlve bldder shall also be
forfeited. ‘

(¢) TheHead of the Procuring Entity may delegate
to the BAC the authority to impose the aforementioned
admxmstmtlve penaltles

Article XXI
Indemnification of BAC Members

SEC. 62. Indemnification of BAC and BAC
Secretariat Members. - The Procuring Entity shall
indemnify public officials for all costs and expenses
reasonably incurred by such persons in-connection with
anycivil or criminal action, suit or proceeding to which
they have been made aparty by reasonof the performance
_‘of their functions or duties, unless they are finally
adjudged in such action or proceeding to be liable for
gross negligence or misconduct.

In the event of a settlement or compromise,
indemnification shall be confined only on matters
covered by the settlement, as to which the Procuring
Entity had been advised by counsel that the public
- officials to be indemnified have not committed gross
negligence or misconduct in the performance.of their
functions and duties.

The members of the BAC and the BAC Secretariat
shall also be entitled to medical assistance for injuries
incurred in the performance of their functions.

Article XXII
-Final Provisions

SEC. 63. Agency Incentives. - Ininstances where

an agency generates savings from a procurement

contract, fifty percent (50%) of such savings shall

accrue to the account of the agency and fifty percent
(50%) will reverttothe National Treasury. For purposes
of this provision, savings shall mean to be the difference
between the approved budget for the contract and the
actual amount of the awarded contract. The DBM shall
issue the necessary guidelines for the proper
implementation of this provision.

" SEC. 64. Implementing Rules andReguIationSand
Standard Forms.
promulgation of this Act, the necessary rules and
regulations for the proper implementation of its
provisionsshall be formulated by the GPPB and approved
by the President of the Philippines. Fora period not later
than thirty (30) days upon the approval of the
implementing rules and regulations, the standard forms

“for Procuremient shall be formulated and approved.

SEC. 65. Repealing Clause. - This Act specifically
repeals Executive Order No. 262 dated July 5, 2000,
entitled 'Amending Executive Order No. 302, Series of
1996, entitled 'Providing Policies, Guidelines, Rules and
Regulations for the Procurement of Goods/Supplies by

the National Government' and Section Three (3) of -

Executive Order No. 201, Series of 2000, Entitled
'Providing Additional Policies and Guidelines in the
Procurement of Goods and Supplies by the National
Government"; Executive Order No. 302, Seriesof 1996,
Entitled “Providing Policies, Guidelines, Rules and

- Within sixty (60) days from the

Regulations for the Procurement of Goods/Supplies by

theNational Government,”; and Presidential Decree No.
1594 dated June 11, 1978, entitled “Prescribing Policies,

. Guidelines, Rules and Regulations for Government

Infrastructure Contracts”.

All other laws, presidential decrees or issuances, . '

executive orders, letters of instruction, administrative
orders, rulesand regulations, and any part theéreof which
are inconsistent with the provisions of this Act are
hereby repealed, modified or amended accordingly.

SEC. 66. Separability Clause. - If any provisionof
this Actisdeclared invalid orunconstitutional, the other
provisions not affected thereby shall remain valid and
subsisting.

SEC. 67. Effectivity Clause. - This Act shall take
effect fifteen (15) days following its publication in the
Official Gazette or in two (2) newspapers of general
circulation.

Adopted,
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SUSPENSION OF SESSION

Senator Legarda Leviste. I move that we suspend the
session for one minute in order to be able to set up the equipment.

The President. All nght The setting up of the audxovxsual
equipment is allowed in the Chamber.

_ The session is suspended for one minute, if there is no
objection. [There was none. ] '

It was 11:05 a.m.
RESUMPTION OF SESSION
At 11:08 a.m., the session was resumed.

ThePresident. Thesessionis resumed. TheMajority Leader
is recognized.

Senator Legarda Leviste. Mr. President, to sponsor the
measure, I ask that Sen. Edgardo J. Angara be recognized.

The President. Sen. EdgardoJ. Angarais recognized.
SPONSORSHIP SPEECH OF SENATOR ANGARA
~ Senator Ahgara. Thank you, Mr. ‘President.- ,
Mr. President and my colleagixeS'

Today, the stench of cormptlon is the only constant in our
publiclife.

Where it used tobe a hyped newspaper headline, corruption.

is now a widespread cancer entrenched and institutionalized
throughout the bureaucracy, attendmg official transactions, big
andsmall

No official transaction is immune from it, no contract too
small for dirty fingers and greased pockets.

: From the routine purchase of bond paper to the bidding of

the major government infrastructure projects, to the hiring.of
consultants, nothing passes without a taint, or an envelope
changing hands.

The system of procurement, which fuels the engine of
govemmentandthedeliveryofstateservices,hasbeenaspawning
- ground for official corruption.

Not far from our office, as I stand here, Mr. President, is the
black asphalt of an overpriced road, which text messages now
refertoasthe “President Dioskupo Napakamahal Avenue.” Half
a billion pesos was lost in this road construction scam, the
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level of corruption of which has no parallel in the h1story of the .
country’s road construction.

The Wages of Corruption

What are the brutal wages of official corruption in the
Philippines?

Over the last 20 years, the World Bank estimates that some
US$48billion—I repeat that, Mr. President, US$48 billion—was
lost to official corruption in the Philippines.

TheUS$48b1n10nlosscanalmostcoverouroountiy sexternal
debt or pay for our entire budget deficit and stxll provide a
considerable surplus in return.

For every peso spent on public service, between 20 to 50
centavos is lost to corruption.

The magnitude of the loss to corrupt procurement, by the
government’s own estimate, is at least P22 billion a year or twice
the budget of the Department of Health. Thisis equivalent to 520
million textbooks for our school children or 63,000 new classrooms, .
Mr. President, three times more to make up for the classroom

- backlog we are currently experiencing.

' Or, l,SOOIdlometersofcencretefann-to-nlarketmads,ifwedo

* not use the bidding procedures of the Public Estates Authority.

Thestench of official corruptiori has aheavybearing on how
international watchdogs of good government rate our country.

The recent Transparency International survey said that
the Philippines was the 11th most.corrupt nation in the world in
2002. That survey placed us in the global hall of shame.

Or, on how Filipinos viewthe dark, shady side of government.

The latest survey shows that 50% of the Filipinos perceive
that there is a great deal of corruption in government. An
incredible 98% can name a corrupt government agency outright.
Seventy-eight percent (78%) readily named a government
agency perceived as corrupt a few years back and judged as more
corrupt today. :

What Needs To Be Done

The task of fighting official corruption should mean
snuffing outits roots. This means plugging the holes and the gaps
in the obsolete and fraud-prone public procurement system.

We all know by now this sordid fact: that of the four top

‘activities of government where corruption is most rampant,

three involve public procurement. These are, Mr. President,
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. bulldmg of roads, providing free books to public schools and
. mstallmgmodemeqmpmemhkecomputersmgovemmentoﬂices

The fourth source is collection of taxes.

Mr. President, Sﬁmte Bill No. 2248 proposes to overhaul
the procurement rules, from the purchase of government supplies,

to the hiring of consultants, to the bidding and award for}

government infrastructure projects.

The proposed reforms are aimed at promoting transparency,
openness and instituting a genuine competition. It seeks to end
-thecrippling delaysin the procurement process—the same delays
that open the windows for graft

The use of dlscretron in the blddmg process will be limited,
to rein in would-be-crooks '

Discredited modes of awardmg contracts—such as the
simplifiedbiddingused in choosing the contractor of the country’s
costliest road project will be part of hlstory

The SafeguardsAre In The Details

What are the present rules and how do we propose to.change
them? The reformsin Senate Bill No. 2248 lie in the details—the

proposed new rules‘of public procurement. .

The first feature of the reform measure seeks to address the -
- Jackof competition and transparency in the procurement process.
Atpresent,advertising of InvitationstoBid islimited to publication .

in print media. This is open to manipulation by unscrupulous
government officials to favor certain contractors and suppliers.

! Perhaps, few of us are strangers to anecdotes of contractors
buying all printed copies of local newspaperstoprevent circulation

~ of the bidding announcement for local projects. This eﬁ'ectrvely
limits competition to a few favored ones. :

To level the playmg field, we propose that, in addltron to

print media: wrth national circulation, bidding announcements
 should be posted on the Internet, on the website of the concerned

- agency, as well as on the Government Electronic Procurement
_ System (G-EPS) website. This makes the bidding announcement

known all over the country and not limited w1thm a partrcular

’ localrty or region.

The optimum use of information technology w111 also be

* hamessed to include the application of an electronic system of

auditing all thebidding transactions to promote transparency and
accountability, .

The sécond key reform s the adoption of a simple eligibility
check method, veering away from the present complex and
highly subjective prequalification procedure. :

At present, prospective bidders undergo detailed and
subjective prequalification. It is at this stage that unscrupulous
membersofthe Bidsand Awards Committee (BAC)can effectively
limit the number of suppliers or contractors who can participate
inthe bidding.

Based on accounts of contractors and suppliers who
participate regularly in government procurements—and based
on my experience in the Executive department—it is in’ the
prequalification stage where “favorites™ are practiced and enforced.
At this point, without conducting any bidding yet, the winner is
already known. Normally, the victor isthe entity that can pay the
“right” price.

To completely eliminate this evil practice, we propose to
replace the present system with a method that uses a “Pass/Fail”
marking system where incomplete documents are given a “fail”
mark, while complete documents give bidders clearance toproceed
to the next stage of the process.

This proposal alone is expected to reduce the bid
processing time for civil works from six to two months for small
contracts, and from 12 to four montlis for large contracts. -

On the other hand, the bid processing time for the purchase
of supplies, materials and goods, will drop frgm three months
to a mere three weeks for small contracts, and from six to two
months for large contracts.

This dramatic cut in processing time will inevitably result
in a drastic reduction in opportunities for corruption.

- The third major feature, Mr. President, is the elimination of
the floor price and the use of the approved budget for the contract
as the ceiling price. A floor price is hardly efﬁclent since it
prevents the government from taking ad\?antage of potential
savings from lowerbids. On the other hand, bids offeredabove the
budget ceiling are a waste of government time and eﬁ'ort and
will beautomatically rejected.

Take the case of the Voters Registration and Identification
System (VRIS) of the Comelec. The Supreme Court voided the
VRIS contract on the basis that Photokina’s bid was beyond the

* amountappropriated by Congressfor the project. Had the contract
- beenbid outunder our proposed reforms, theenormous time and
‘resources spent and the delay encountered by the electoral

modernization would have been.avoided.

The fourth reform minimizes the discretion of the Bids and
Awards Committee members. At present, the members of the
Bids and Awards Committee decide on bid offers using the

.standards of quality and price. In reality, itis difficultto measure

qualityanditstrade-offwith price. Itrequxrestoomuchsubjectmty,
which in tum exposes the process tolegal challenges.
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Let us take an actual example Mr. President. The DILG.

Fire Trucks Scamin 1999 isa classic example of this defect. When
the contract was recommended for award to Columbian
. Motors Corporation, which ranked first in the bid evaluation,
Daecyang, which ranked second, filed a complaint questioning
the credibility of the bidding process. This Body weighed in
through the Senate Blue Ribbon Committee investigation.

Eventually, Columbia pulled out from the bidding, while Daeyang -

‘was awarded the contract.

To avoid this costly and unnecessary occurrence, we
propose that the Bids and Awards Committee will no longer
exercise discretionin the processing of bids. Instead, it will follow
.a clear two-stage eligibility criterion that separates the review of
quality from the ranking of bid price. :

Thisway, Mr, President, protests from losingbidders will be

minimized since the determination of the winning bid is a

straightforward process and free largely from discretion.

" Anotherkeyreformisthe requirementof afive-year warranty
on civil works, and the imposition of a cap on price adjustments
and change orders. Mr. President, there is a rampant practice in
bidding for public works projects by unscrupulous bidders
submitting ridiculously low bids and then increasing the price or

the contract by submitting extra work and change orders. This -

will prevent anomalies, such as the DPWH car repair scam,
from happening.

Finally, and most importantly, is the adoption of open and
competitivepublicbiddingas the norminall levels of government
procurement

The useof alternative modes of procurement, suchas limited
source bidding, direct contracting, repeat order, shopping and
negotiated procurement will be allowed but only in well-defined
exceptional circumstances, whenever competitive public bidding
cannot be reasonably applied. .

Conclusion

In conclusion, Mr. President, this is an urgent measure that
needs to be passed into law. We need to seize this very narrow
window of opportunity to minimize, if not completely eradlcate
the evils of corruption in our midst. '

'Some may find these reforms groundbreaking. Undoubtedly,
itis a strong solution, not for the weak of continence. But in the

light of our predicament, we cannot afford or be satisfied with -

v anythin‘g less:

We beheve this measure is a timely solution to a timeless

' aﬁhcnon With the help of our esteemed colleagues in this
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Chaniber, weare maposmonto ushertlus landmark measureinto
lawand effectively address the problems of graft and corruptlon )

Our people are weary of travehng on .roads paved by
opportunism and deceit. Let us take the path that shall infuse
integrity and honesty in the very basic operatlons of good
government.

'And while we may not be able tofight graﬁand corruption at
alllevels, we are neverthelessin thebest positionto nipits greatest
bloom in the bud. We need this law. ' We need it now.

In this light, Mr. President, I earnestly urge our colleagues

" in this Chamber to approve this bill whxch is certified as urgent
by the Administration.

Thank you, Mr. President.

Senator Legarda Leviste. Mr. President, I move that we
suspend consideration of the measure. Butbefore that, Thavea
cosponsorship speech; I will not read it anymore. May I request
that it be inserted in the records. We have a lot to take up this
morning, and we have no more time.

SPONSORSHIP SPEECH OF SENATOR
LEGARDA LEVISTE

The following is the written sponsorship speech of
Senator Legarda Leviste: '

- Tam privileged to cosponsor this morning another
landmark measure, which if enacted into law, would
"introduce significant reformsin theimplementationand
execution of government contracts, which have been
. often tagged as the breeding and breathing ground for
" graftand corruption. »

- Delays, collusion, lack of transparency, undue use .
of discretionary criteria, and lack of competition have
lorig plagued government procurement of goods,
supplies, materials, consulting services: and
infrastructure projects. According to a Social Weather
Station survey, there are three top government activities
where corruptionis rampant, namely: building of roads,

providingbookstopublicschool children, and installing
eqmpment in government offices.

Atatime when governmentneedsto fully unhze as
much revenues asitcan, ina period whenthe expeditious
completion of government projects are necessary for -
the nation’s progress, we cannot afford to lose scarce
resources and limited funding to rampant malpractices
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'in government procurement. Due to the lack of
administrative and legislative measures to combat graft

- and corruption in procurement, we are thus tolerating -

such malpractices, which in effect, escalate to
unreasonable proportions the costs of doing business
for both the government and the private sector.

One important step to take to combat corruption is
to reduce the opportunities to resort to it. And such
opportunity may be reduced by introducing streamlined
" anduniform procedures and imposing rules and policies.

The Government Procurement Reform Act
incorporates all legal provisions governing public
procurement into one streamlined law. Currently, the
provisions that govern public procurement are spread
out across numerous laws, executive orders,
administrative orders, and circulars. This has created
confusion and conflicting interpretations of appropriate
- procedures, which, not surprrsmgly, has aggravated
~ thesaid problems

. This proposed measure shall reduce the confusion

and- conflicts in interpretatiori of government .

~ procurement and as aresult, savestime and effort needed
to prepare and evaluate bids and award contracts, by
transforming the pre-qualification process into an
“eligibility screening” using transparent, non-
- discretionary criteria. Eligibilityscreening willinvolvea
simple check of the presence or absence of required
documents. This change willmarkedly hasten thebidding
" process and expand the pool of bidders, creating more
competition and thus lowering the costs to the
government. :

And then, to.ascertain that the documents of
eligible bidders are genuine and thus to ensure that
they can meet all the requirements of the contract,
detailed verification/ validation of documents will be
done during the post-qualification stage, in contrast to
conventional pre-qualification. The verification/
validation will then be done sequentially, starting
with thebidder with the lowest calculated bid or highest
rated bid, in the case of consulting services. If the
documents of the bidder with the lowest calculated
bid/highest rated bid are all verified and validated then
the said bid will be declared as the winner and awarded
the contract.

The approval of this measure will tightenthelidon
the graft and corruption that has plagued government
procurement for too long.

8. No. 2398 on Second Reading

_ By aiming to inculcate the basic principles of

- good governance—transparency, accountability,
equity, effectiveness, efficiency, and economy—in
the procurement procedure, I join our esteemed
colleague, Senator Angara, in urging this august
Chamber to work conscientiously for the immediate
passage of Senate Bill No. 2248, “An Act Providing
for the Modernization, Standardization and Regulation
of the Procurement Activities of the Government and
for other Purposes.”

SUSPENSION OF CONSIDERATION OF §. NO. 2248

_Senator Legarda Leviste. I move now that we suspend
consideration of the measure.

The President. Is there any objection? [Silence] There
being none, the motion is approved. ’

" SPECIAL ORDERS -

Senator Legarda Leviste. Mr. President, I move now that
we transfer from the Calendar of Ordinary Business to the
Calendar for Special Orders Committee Report No. 92 on Senate -
Bill No. 2398, entitled :

AN ACT ELIMINATING THE PREPARATORY
RECALL ASSEMBLY AS A MODE OF
INSTITUTING RECALL OF ELECTIVE LOCAL
'GOVERNMENT OFFICIALS, AMENDING FOR
THE PURPOSE SECTIONS 70 AND 71,
CHAPTER 5, TITLE ONE, BOOK 1 OF
" REPUBLIC ACT NO. 7160, OTHERWISE
KNOWN AS THE “LOCAL GOVERNMENT
- CODE OF 1991,” AND FOR OTHER PURPOSES.

' The President. Is there any objecltion?k [Silence] There
being none, the motion is approved.

BILL ON SECOND READING
- S. No. 2398 — Eliminating the Preparatory
"Recall Assembly of Elective Local
Government Officials

Senator Legarda Leviste. Mr. President, I move that we

. consider Senate Bill No. 2398 as reported outunder Comrmttee
- ReportNo. 92.

The President. Is there any objectlon? [Silence] There
being none, the motion is approved.

Consideration of Senate Bill No. 23 98 isnowinorder. Wiih
the permission of the Body, the Secretary will read only the title
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conducted, I looked hurriedly at the Constitution. There is very
little we can proceed from. :

Senator Pimentel. Yes, Mr. President.

SenatorArroyo Imeantogofrom thlsmatter, and1tw111really
be addressed to our good sense to craft something that may not
damage the government machinery. Without prejudice to an
extended interpellation because, as I have said earlier I have not
studied this very well, I willj Just makemyreservationtointerpellate

- at some future time.

‘Thank you, Mr. President.

Senator Pimentel Thank you, Mr. President.

‘The President Pro Tempore. The Majonty Leader is
recogmzed

“Senator Legarda. Mr.President,Imovethat we suspend the
interpellation on Senate BillNo.2132,

ThePresidentPro Tempore. Isthereany objection? /Silence]
There being none, the motion is approved.

_ ‘SUSPENSION OF CONSIDERATION OF S. NO. 21‘32

- Senator Legarda. I move that we suspend consideration of
the measure, Mr. President.

; ThePresident Pro Tempore. Isthereany objection? /Silence]
There being none, the motion is approved.

SUSPENSION OF SESSION

Senator Legarda. Imovethat wesuspend the session forone
minute, Mr. President. ~

ThePresidentPro Tempore. Isthereany objection? /Silence]
There being none, the session is suspended for one minute.

Itwas 5:13 p.m.
RESUMPTION OF SESSION
At 5:16 p.m., the session was resumed.

The President Pro Tempore. The session is resumed.

BILL ON SECOND READING
S. No. 2248 — Government Procurement Act
(Continuation)

Senator Legarda. Mr. President, I move that we resume
consideration of Senate Bill No. 2248 as reported out under
Committee ReportNo. 67.
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" ThePresident Pro Tempore. Isthereany objection? /Silence]
There being none, resumption of consideration of Senate Bill
No. 2248 isnow in order.

Senator Legarda. We are in the period of interpellations.

I move that we recognize the sponsor, Sen. Edgardo J.
Angara.

The President Pro Tempore. Sen. Edgardo J. Angara, the
sponsor, is recognized.

Senator Legarda. Andtointerpellate, Imovethatwerecogmze
Senator Pimentel.

The President Pro Tempore. To interpellate, Sen. Aquilino
Q. PimentelJr. isrecognized.

Senator Pimentel. Mr. President, will the distinguished
chairman and sponsor of this bill resporid to a few questions?

Senator Angara. With pleasure, Mr. President, to one of tﬁe
more thoughtful, incisive and studious member of this Chamber.

Senator Pimentel. Thatwill end my interpellation effectively,
Mr. President. B

Senator Angara. That was the intention, Mr. President, to
shorten it.

Senator Pimentel. Mr, President, lnaﬂyevent canweask the
sponsor to kindly bneﬂy tell us: What is the need for this bill?

Senator Angara. Mr. President, I will provide an answer that
I can possibly make as simple and concise as possible.

Mr. President, the procurement system in our country is .
probably the bane of our government operations. The procurement
system has produced tremendous amount of waste and has
become a terrible source of corruption in public life.

Andone principal culpritin the loss of scarce public resources,
Mr. President, is, we submit, a defective procurement system.

Now, what does this law intend to do?

First of all, make public bidding transparent and if possible,
for the first time, we shall employ e-bidding. The employment
of technology to public bidding and the Internet and the web-
sites so that everyone and the whole world will know that there
is one particular contract up for bidding in Mindoro Oriental or
inQuezon,
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Second, Mr. President, our effort will be at shortening wﬁat
is a very protracted process of public bidding in this country.

Mr. President, when I was secretary of Agriculture, I was
really dismayed because we have the money, in fact, sometimes
billions of money for irrigation projects. But it takes at least one
year just to be able to bid out that contract and I ultimately found
out the reason—the bureaucracy waits for preferred/favorite
contractors to finish their previous contract so that they can enter
the bidding and they have used the prequalification method as the
mechanism to preselect already the winner.

~ So,Mr. President, shorten the bidding time so that: first, we
save the cost of money. Delay costs the contractor interests and
.other costs which, of course, he will pass on to the contract.
Second, by simplifying and shortening the process, we eliminate
opportunity for fraud. And then third—this is the heart of this
reform—we will now abandon as I said the prequalification process.
We will just go simply to a simple testing whether a bidder has
complied with all the documentary requirements and then we will
eliminate—and this whatI saidis the heart of the matter—as much
as possible the discretion being given to bids and awards
committees in determining price and quality.

As we know, Mr. President, it is so difficult to determine
quality. But by a process of assigning already points to certain
elements, then less discretion would be employed that will result
in faster bidding and we hope less judicial challenges.

Many of our contracts, Mr. President, are subject to TRO
because every time a losing contractor loses, he goes to court and
says, “You made a wrong judgment about the quality of my bid.”
So we will try and eliminate that area of controversy which isrich
for litigation.

Senator Pimentel. I would like to thank the dlstmgulshed
gentleman for that reply, Mr. President.

Letmepointout thatIhear the same complaint, Mr. President,
fromthearmed forces. Ihad a brief conversation with thenew Chief
of Staff, General Santiago, and he told me that the bidding process
in the armed forces is one reason there is a delay also in the
modernization of the armed forces. Because according to him, as
the distinguished gentleman pointed out, it takes a long time
before the process can be terminated and then of course, a longer
time, in fact, for the goods to be delivered.

And so we have a situation where the processiitself, shall we
say, for lack of a better term, the manual processof bidding actually
would result in the adverse delivery of services by the agency
concerned, Mr. President, for the simple reason that the delay in
the bidding process, we add it to the delay in the delivery of the
goods, we have prejudiced the public twice in that respect.

Ineffect, whatI am saying is this is a good bill. However, Mr.
President, can we kindly clarify the distinguished gentleman’s
position that the prequalification process would be eliminated by
this e-bidding procedure that will be embodied in this bill once
approved as a law? '

Senator Angara. Letme correctmyself, Mr. President, so that

that point of prequalification will not be misunderstood. My
.statement about it will not be misunderstood.

When I said, Mr. President, that we are going to reform the
prequalification, what I mean is to substitute the prequalification
to an eligibility check. What does that mean? We putoutatender;
we invite contractors to submit bids; and then there are certain
requirements: financial capacity, track record, list of officers, et
cetera. That is the one being determined in the prequalification
stage at the present time, Mr. President. But we can simplify that
by just saying that this is really a simple question of eligibility.

Dothey have the sufficient capitalization? Do they have track
record in doing projects like these? Who are their officers?

" In other words, Mr. President, it is just a check, almost a
mechanical thing. And when we put it in a computer, we can
determine the qualifications of even a hundred bidders. Maybe
almost literally, in a flash, in ten minutes we can say that bidders
“a” to “aa” are all qualified because they complied w1th the
documentary requirements.

So, it is really documentary requirement, Mr. President.
And then that eliminates the long delay that we are now
encountering in prequalification.

Mr. President, just the prequalification stage for civil works
could take atleast six months to almost a year. And that costs the
government—our taxpayers’ money.

Senator Pimentel. Yes, certainly. Becauseastime fliesby the
cost of money also grows, Mr. President. And what might be
appropriated today in this particular amount may not suffice
one year later. '

Senator Angara. That is what is happening in the armed
forces, Mr. President.

Senator Pimentel. Exactly.

Senator Angara. What we voted for modernizationin.1995
is not worth the same peso now.

Senator Pimentel. Now, Mr. President, since we are talking
of a procurement, meaning putting the bidding process, the
tenders in the web, forexarmple, are we not putting some limitations
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that for certain amounts foreign bidders are not qualiﬁed?. Are
we going into that? -

Senator Angara. No, Mr. President. We are not putting a
nationality requirement, although, of course, weknow that public
works are generally open only to Philippinenationals, WhatIcan
remember is that public works and other works may be bidded
internationally,and international firms may come in only because

that is part of the covenant in the financing of that particular -

project.

Senator Pimentel. So, in effect, the financing agreements will
serve as the basis for opening the tender to foreign participants.

Senator Angara. Thatis correct, Mr. President. That s an
international practice.

Senator Pimentel. -1 suppose we have to make that clear,
otherwise, the tendency would be for foreign participants to
swamp the locals, as'it were,—

Senator Angara. And outbid everybody.

Senator Pimentel. —and outbid everybody. Because,
obviously, they willhave more money, more qualification, perhaps,
in terms of organizational ability to perform the job and in that
respect would prejudice the locals.’

Senator Angara. That isa correct statement of this law and
the existing practice, Mr, President.

Senator Pimentel. Again, internally, Mr, President, talking
only about bidders within the country, assuming that there is no
financial package coming from outside sources, that no such
package is involved in a particular project.

One of the complaints that I must bring out to this Chamber
is that, contractors from Mindanao,—and I have talked to them,
say, Davao, Cagayan de Oro, and other parts of Mindanao—are
complaining thatby and large, and usually, Manilabidders would
take the cake of projects, even projects that are supposed to be
implemented, let us say, in Mindanao. .And I bring this to the
attention of this Chamber and to the kind sponsor so that maybe,
even in this bill, we can craft something that will not lead to a

“monopolization of contracts being awarded to Manila-based
contractors.

Senator Angara. That s true, Mr. President.
Senator Pimentel. I mean, I bring thisup because, really, this

is a common complaint of Mindanao contractors as well as the
Visayan-based contractors.
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Senator Angara. Thatistrue,Mr, President. Andthe favorite
techniqueusedto preselecta favorite bidder is the prequalification.
Through the prequalification, one can narrow down the bidders
to afew whom one would like to favor, and it could be just simply
Manila-based contractors.

Senator Pimentel. As a final question, before we make
the reservation for further interpellation, Mr. President, let me
just put into the Record that the complaint of Mindanao-
based contractors is that bidders from Manila would get the
award but they do not implement the project. The project is
subcontracted to Mindanao contractors, which goes to show
that the Mindanao contractors also have the capability to
implement these projects. But somehow, I understand that there
is a mafia within DPWH or some other agencies.

Therefore, this is a matter that, I think, Congress has
every right to forestall so that the disenchantment of our
people will not continue to prevail under these circumstances,
Mr. President.

- Senator Angara. I think that comment is quite apt and
fitting. This is now the occasion really to bring out these
malpractices so that we can understand the thrust of this bill in the
present context and understand that there is really compelling
need to reform our purchasing practices.

Senator Pimentel. Thank yoﬁ, Mr. President. May Ireserve
my other questions to some other date.

Senator Angara. Thank you, Mr, President.

The President Pro Tempore. Sen. Franklin M. Drilon is
recognized.

SUSPENSION OF CONSIDERATION OF S. NO. 2248

Senator Drilon. Mr. President, I move that we suspend
consideration of Senate Bill No. 2248.

ThePresident Pro Tempore. Isthereany objection? [Silence]
There being none, the motion is approved.

SUSPENSION OF SESSION

Senator Drilon. I move that we suspend the session for
one mimite,

The President Pro Tempore. Is there any objection?
[Silence] There being none, the session is suspended for
one minute. .
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They were not only transferred in another a551gnment
Mr. President, but they were also dismissed?

Senator Barbers. Some weretransferred, Mr. President, and
some arestill facingadministrativeas well ascriminal investigations.
There were six jail personnel who were dismissed but several now
are facing administrative sanctxons and several are facing
investigations.

MANIFESTATION OF SENATOR DE CASTRO
(That He Be Made a Coauthor of S. No. 2373)

Senator De Castro. All right. Iwould like to thank the sponsor
for that, Mr. President.

- And because of the convincing and satisfactory answer of
the sponsor and with the permission of the authors and
. the sponsor, Mr. President, may I be made a coauthor of this
laudablebill?

Senator Barbers. With openarms, Mr. President.

Senator De Castro. I would like to thank the sponsor for
that, Mr. President.

Senator Barbers. Thank you, Mr. President.

Senator Legarda. Thereare nomore interpellations.../Pause]
Ah, the Senate President. All right.

The President. We reserve our right to interpellate at a
later time.

1

SUSPENSION OF SESSION

Senator Legarda: I move thatwe suspend the sessionfor one
minute, Mr. President.

The President. Is there any objection? [Silence] There
being none, the session is suspended for one minute.

Itwas 4:30 p.m.
RESUMPTION OF SESSION
At 4:35 p.m., the session was resumed.

ThePresident. The sessionis resumed. The Majority Leader
isrecognized.

Senator Legarda. The Senate President has reserved to
interpellate the sponsoron Senate Bill No. 2373, an Act Providing
for the Professionalization of the BFP and the BJMP. I move that
we suspend the period of interpellations.

The President. Is there any objection? [Sile;we] There
being none, the motion is approved.

SUSPENSION OF CONSIDERATIONOF S.NO. 2373

Senator Legarda. I move that we suspend consideration of
SenateBillNo. 2373,

The President. Is there any objection? /Silence] There
being none, the motion is approved.

BILL ON SECOND READING
S.No.2248 — Government Procurement Act
(Continuation)

Senator Legarda. Mr. President, I move that we resume
consideration of Senate Bill No. 2248 as reported out under

Committee ReportNo. 67.

The President. Is there any objection? [Silenée] There
being none, resumption of consideration of Senate Bill No.
2248 isnowinorder.

Senator Legarda. We are in the period of interpellations.
MayI ask that the sponsor, Sen. Edgardo J. Angara, be recognized.

ThePresident. Sen. EdgardoJ. Angarais recognized.
Senator Angara. Thank you, Mr. President.

Mr. President, the parliamentary situation is, Senator
Pimentel and the Senate President no less have started their
interpellations. And so we are now ready to...

Senator Legarda. Yes, thereare nomorereservationsand the
others have withdrawn their reservations, Mr. President. I move
that we close the period of interpellations on Senate Bill No. 2248
under Committee Report No. 67. .

The President. Is there any objection? [Silence] There
being none, the motion is approved.

Senator Legarda. Is Senator Angara ready for committee
amendments?

Senator Angara. Not yet.
SUSPENSION OF CONSIDERATION OF S. NO. 2248

Senatbr Legarda: I move that we suspend consideration of
Senate Bill No. 2248. The committee andindividual amendments

-will be ready by tomorrow, according to the sponsor, Mr. President.

The President. Is there any ob;ecuon? [Silence] There
being none, the motion is approved
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My view is, when we passed this law, that -was the consensus of
the majority of the members of the Senate and the House where
their knowledge and w15dom were 1nputted

Now my questlon is:: Why do we have to be d1ctated upon -

by the FATF in putting up the amount of threshold money, Mr.
President? - We.decided to put up the amount of P4 millionas.a
threshold because we believe this is the right amount as this was
“the subject of a long debate. in the Senate. ‘Then all of a sudden
we changed the threshold Why do we allow these people to
-dictateon us?

Senator Magsaysa'y. Thatis averylegitimate concerniofthe

~ gentleman from Caraga, Mr. President. MayInote here, however,
_ thattheori iginal committee report: after several hearings ofboth the
House and the Senate worked on the basis of a threshold of
'US$10,000 orhalf-a-million pesos. That was the official committee
report signied. The basis of this is that the international standard
threshold is, wasand still remains tobe US$10,000. Butbecause
the Seriate, the House anda lot of ushere feltthat this mrght affect
badly thebanking system; we raised itto P4million: Infact, it was
even P8 million in the House version and it was P3 millionin the
Senateversion. So, we put it together and divided it by 2 and the
Bicameral setitat P4 million. Butl, aschairman thenand chairman
now, incidentally, accepted this and Senator Pangilinan and I
worked on the basis of the Senate, and the House knows better.

- But, maybe; M. Presidént, if we did not change it and it
remained at US$10,000, we would notbe, one year after, required
to have that threshold. Meamng, the FATFisnot dictating on us.
It is just requiring us: ““If'you ‘want to be delisted : from the
noncooperative countries and territories, please comply with

‘some: of the 40 FATFs that we deemed essent1al as far as the

: Phrlrpprnes is concerned 7

In fact in Hong Kong when the AMLC attended the Hong
Kongregional conference sometimein January thlsyear whenwe
'showed.our implementing rules and regulations that was much
~ stronger than the law itself, the FATF regional, the Japanese,
stood up and congratulated the Ph111pp1nes AMLC for having

very strong 1mplement1ng rules and regulations. But the caveat
was, the law did not satisfy the threshold and the suspicious.
transaction and the opening of the account without court order, -
sowe have to come back andgo back towork. Butif weinsistthat ;
'Wwe aréa sovereign country, whichwe are; that wedo notcarewhat

theFATF requrresand wewilljustdoourthing, Ithink weare living
‘ima time warp owing to the financial standards and practices that
‘are already in place. We, being orie of the last 11 countries; will
-~ stand tall but in the eyes of the world we are nothing but just like
" the 10 other countries, meaning, we cannot comply.

‘ Infact, Mr‘;tPres'-i,_dent, informaltalks have been going around
since.Thailand became the standard—that the Philippines has so
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. much graftand corruption going onin all levels of government and
that we refuse to amend or satisfy the requirements because we

ourselves are not with clean hands. That is the brutal assessment

‘of the informal talks among countnes evenin regional Asia. But

tome, I am saying that we are as goodas anybody. We should not
be paranoid. We should not be dictated on. Tt is really up to
Corigress, the Senate and the House, tosay thatwe want tocomply
withthe world standard that 150 countries have already done. We

~‘wanttobe amongst them so that our economic situationwould not
“be weakened by our noncomphance Letus Just pass it, nothrng

more, nothlng less, Mr. President.

kSenatorBarbers. Mr. President,I madeparticular mention on
this because, if the gentleman will recall, I was a member of the
bicameral conference committee where we spent sleepless nights
and there was an intense debate on the threshold amount. If my
memory would serve me right; we even suspended the debate
many times because it was a heated-debate ‘as to. what amount
would be' considered as the- threshold, that is why I am very.
partrcular onthis. :

I am happywrth the response of the gentleman, Mr. President,
Iama member ofthe oversight committee and I will try to discuss _
some more details with the chairman.

‘Thank you veryfmuch, ‘Mr. President.

Senator Magsaysay. We appreciate that comment coming
froma fellow member of the oversightcommittee, Mr. President.

Thank you Mr. Pres1dent

Senator Legarda Mr. President, I movethat we suspend the
period of 1nterpellatrons on Senate BillNo. 2419 under Committee
ReportNo. 110. v

The President. ‘Is there amy ubjection? /Silence] there
being none, the period of interpellations on Senate Bill No 2419
is hereby suspended

SUSPENSION OF CONSIDERATION OF §.NO.2419

Senator Legarda Mr President; T-move that we suspend

.consideration of Senate Blll No. 2419.

The President. Is there any ob_]ectron? [Szlence] There

-being none, consideration of Senate Bill No. 2419 is hereby

suspended.
BILLONSECONDREADING
S. No.2248 — Government Procurement Act
(Continuation)

Senator Legarda. Mr. President, I move that we resume
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consideration of Senate Bill No. 2248 under Committee Report
No.67.

“The President. Is there any objection? [Silence] There
.- being none, resumption of consideration of Senate Bill No. 2248
is now in order. ~

Senator Legarda. Mr. President, we are in the period of
committee amendments. I move that we recognize the sponsor,
Sen. EdgardoJ. Angara.

¢ 'ThePresident. Sen. EdgardoJ. Angaraisrecognized. We are
- now in the period of committee amendments.

Senator Angara. Thank you, Mr. President.

Mr. President, the committee is pleased to introduce some
.. amendments. Some are editorial and some are substantive.

" ThePresident. Please proceed.
COMMITTEE AMENDMENTS

Senator Angara. On page 25, line 23, delete the phrase
beginning with- the word “and” and ending with' the word

“performed.” Thisis mainly editorial because the toplclsnot about .

works. It is about goods.

The President. All right. The amendment is in line 23
page23. .

Is there any objection? /Silence] There bemg none, the
amendment is approved.

Senator Angara. On page 27, line 14, between the word
“Energy” withacomma(,) and the word “and”, insertthe following:
ORTHEIR DULY AUTHORIZEDREPRESENTATIVES.

S0 that line, Mr. President, will read: “Transportation and
Communication,and Energy OR THEIR DULY AUTHORIZED
REPRESENTATIVES”.

The President. Is there any objection? /Silence] There
being none, the amendment is approved.

Senator Angara. Onthesame page, line 15, immediately after
the period (.) on the initial “GPPB”, add the following sentence:
THE GPPBMAY INVITE A REPRESENTATIVE FROM THE

COMMISSIONONAUDITTOSERVEAS ARESOURCEPERSON.

The PreSi'dent. Is that after the period?

SenatorAngara Thatis after theperiod, Mr. President, and
anew sentence

The President. Is there any objection? [Silence] There
being none, the amendment is approved.

- Senator Angara. Onpage 28, delete lines 1, 2, and 3 which
is subparagraph (2) and in lieu thereof, insert the following:

2. DELAYING, WITHOUT JUSTIFIABLE CAUSE, THE
SCREENING FOR ELIGIBILITY, OPENING OF BIDS,
EVALUATION AND POST-EVALUATION OF BIDS, AND
AWARDINGOF CONTRACTS BEYOND THE PRESCRIBED
PERIODS OF ACTIONPROVIDEDFORINTHEIRR. n

The President. Is there any objection? [Silence] There v
being none, the amendment is‘approved.

Senator Angara. Nextsentence, Mr. President, subparagraph
€ ‘ ‘ o

3. UNDULY INFLUENCING OR EXERTING UNDUE
PRESSURE ON ANY MEMBEROF THEBAC ORANY OFFICER
OR EMPLOYEE OF THE PROCURINGENTITY TOTAKE A
PARTICULARACI‘IONWHICHFAVORS ORTENDTOFAVOR
APARTICULARBIDDER «

The President. Is there any objection? [Szlence] There
being none, the amendment is approved.

Senator Angara. Mr. President, finally, subparagraph (4):

4. SPLITTING OF CONTRACTS WHICH EXCEED
PROCEDURAL PURCHASE LIMITS AND COMPETITIVE
BIDDING.

- The President. Is there any objection? /Silence] There
being none, the amendment is approved.

Senator Angara. Onpage 30, line 6, between the words “its”
and “officers”, insert the word “DIRECTORS,”. Sothatitwill read:
“its DIRECTORS, officersor employees...”

' The President. Is there any objection? [Silence] There -
being none, the amendment is approved. ,

Senator Angara. Thatistheendofthecommittee amendments,
Mr. President. That completes the committee amendments.

ThePresident. Wenowproceedthhthepenodofmdmdual
amendments.

The Majority Leader is recognized.

SenatorLegarda. Mr. President, wewill gopagebypage for -
theindividual amendments.
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Senator Magsaysay will introduce his ...

Senator Angara. On page 1, Mr. President, is there any

~-amendment? [Silence] Page2? [Silence] Thereisnone. Page3?

[Silence] There is none. Page 47 [Szlence ] There is none. Page
57 [Szlence ] There is none.

. Senator Magsaysay M. President beforeIputforward my
individualamendment, mayI ask—thisisonpage 5, line 10, it says,
““Accordingly, there shall be a single portal that shall serve as.a
-primary source of information on all government procurement.”

-“There shall:be” this is obligatory that this is exclusive-"a
single portal.” And I strongly believe, Mr. President, that this
will ‘not. give us:the flexibility to access other portals that are
already in place like BayanTrade which has been there for more

_than three years, or the website of business to business -of
Shoemart thatisworking verywell andw111 have to gothrough this
exclusive singleportal. :

May 1 know if the tenninolegy should be, in order to be
-inclusive,’“thereMAYBEasingleportal... :

The President. The proposed amendment is to insert the
words MAY BE between the words “there” and “shall” in line
10, page 57 :

Senator Magsaysay. Thatis correct, Mr. President.

Senator Angara. Butbeforethat Mr. President, let me reply
‘to the very: good pomt raised by the e-commerce expert of
thlsChamber , .

‘The chmce the mandatory language isdeliberatebecausewé

‘wanted to have only one portal through which suppliers can
access, because-otherwise, it would be very difficult if there are
several portals; it will bedifficult to regulate and perhaps control.
Whereas, if there is only one portal-—and the experts behind me
- - aresayingthat that would be technically acceptable—then it will
be easierto monitorall the bids, andit willbe muchmore convenient
for suppliers to access rather than have several portals.

Senator Magsaysay Actually, the mtent10n of the obliga-
tory single portal seems to be, at first glance, Mr. President. But
the principle of e-government or e-gobyerno. is not simply
' computenzmgexxstmgprocesses

May Lread into my notes, Mr ‘President? “We are adding a
computerized or Internet-enabled frontend toexistingprocesses.”

E-government is about reengineering, transforming,

reinVenting bureaucratic procedures, using information and
communications technologies anywhere inthe world. Because if
we go online, and we goa portal, we are not limiting ourselves to
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Philippine supplier or to accredited government supplier. The

~beauty of opening this up to just about anybody, as long as he

complies with the designs and specs orstandards of atty products
orservices; isthat evenother countries may supply onabusiness
to busmess

But if we will again regulate, meaning, likean NFAbeing the
sole importer of rice or regulate, like Customs is the sole—we
do not get the transformation of openness-because the online
is o‘pennessL

Sowhatwearetrymgtoattam herethhthenoble requirements
is again regulating it to a single portal which will again make,
demand some requirements, that is better done through the
marketplace. Butwith asingle portal, the marketplaceis diminished
substantially. And this is a statement of certain sectors which
have already put in quite alot of capital and efforts knowing, like
BayanTrade—I am not ashamed to mention this—these are
invested by companies like the Lopezes, San Miguel, Ayala, the
companies of the Lopezes and other big players, putting them-
selves together to conduct-a business-to-business transaction,
and getting the most effective and most cost-effective and efficient
way because itis sucha large marketplace and not regulated into
asingle portal.

Senator Angara. Yes,I cansee thepointofthe distinguished
gentleman, Mr. President. It:is really serving and balancing:
the needs of efficiency on the part of government ensuring
that suppliers will not have to surftoolong and look for a portal.
Andby just accessing this particular portal, they know that they
will have accessalmostto all the information they need. ButIcan

- see that the private service providers may also want to open their
-~ own portals. -

Senator Magsaysay. Actually, they already have.

Senator Angara. Yes, they already have. Perhaps, Mr.
President, we can provide in the law that they can connect-to
the' government electronic procurement service, if ‘that will
satisfy the...

Senator Magsaysay. Willthis singleponalbearequirement

for the purchasing entity to limit itself to that particular portal?
- That'is my point, Mr. President. Because if the other private
‘portals, whether they are here orinthe US, orin Japan, are giving

better prices, better terms, better quality, I do not see why we have
to go through a single portal of the government. Because if we do
that, we willbeleftunder themercy of certaincommittees or clerks
that might not have the capacity to be more efficient than the
private sector. Because the beauty of thisisthat the private sector
is market-driven. If it does not succeed in one year or so, it will

collapse. So it will do its best.
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That is why even the gentleman is saying that he favors k

privatization. Meaning, as his speech showed yesterday that
we should not have government get mixed up with Meralco’s
management.

We are also stating here that wé should not have a single
government portal, no matter how well-meaning, because it willbe
a disincentive to market efficiencies, Mr, President.

*  SUSPENSIONOF SESSION

Senator Angara. Yes, I understand the point of the
distinguished gentleman, Mr. President.

Can we just ask for a one-minute suspension, Mr, President?

The President. The session is suspended, if there is no
objection. [There was none.]

Itwas 6:07 p.m.
RESUMPTIONOF SESSION
At 6:10 p.m., the session was resumed.
The President. The session is resumed.
MAGSAYSAY AMENDMENT
SenatorMagsaysay. Thank you, Mr. President.
, We have haxmohized our own mindé with the senator from

Aurora. MayI introduce a simpleamendment on page 5, line 10.
Delete the word “shall” and insert the word MAY.

Senator Angara. It is accepted, Mr. President.

The President. - Is there any objection? [Silence] There
being none, the ameridment i is approved.

Senator Magsaysay. Thank youvery much, Mr. President.
Senator De Castro. Mr. President.
The President. Sen. NoliDe Castroisrecognized.
MANIFESTATIONOF SENATORDE CASTRO
(S. No. 2135 Was Filed by Him as Referred to Committees
onPublic Works; and Constitutional Amendments,
Revision of Codes and Laws)

.Senator De Castro. Justa manifestation, Mr. President.

Mr. President, this representation filed Senate Bill No. 2135
that was referred to the Committees on Public Works; and
Constitutional Amendments, Revision of Codes and Laws, and
thisbill seeksto amendPresidential DecreeNo. 1594 by providing -
for a five-year warranty period from its final acceptance by the
government of infrastructure projects. May I move that we just
put this on record.

Senator Angara. We accept the manifestation and we are
more than glad to acknowledge that this substitute measure
already incorporates the propesal of the distinguished senator.

Senator De Castro. Thank you, Mr. President.
The President. We are now on?
EJERCITOESTRADA AMENDMENTS

SenatorAngafa. Onpage6, Mr. President, with the permission
of the Body, Sen. Loi Ejercito Estrada left her own amendments.

On page 6, line 7, delete the comma (,) after the word
“Bidding”—I think it is a typographical error—and put a period
0.

The President. Is there any objection? /Silence] There
being none, the amendment is approved.

Senator Angara. On pzige 7.
LEGARDA AMENDMENTS

Senator Legarda. Mr. President, I have an individual
amendment on page 6. On page 6, line 21, between the word
“representative” and the comma (,), insert the phrase
PROVIDED, THAT IN THE EVENT THE HEAD OF THE
PROCURING ENTITY SHALL DISAPPROVE SUCH
RECOMMENDATION, SUCHDISAPPROVAL SHOULD BE
BASED ONLY ON VALID, REASONABLE AND JUSTI-
FIABLE GROUNDS TOBE EXPRESSED IN WRITING, COPY
FURNISHED THEBAC.

The President. What does the sponsor say?
Senator Angara. Itisaccepted, Mr. President.

The President. Is there any objecﬁon? [Silence] There
being none, the amendment is approved.

There may be need to reformulate the sentence. -
Senator Angara. Subject to style, Mr. President.

ThePresident. All right, subject to style.
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The President. Allright.

Senator Angara. Mr. President, the parliamentaty situation
is that we have produced a clean copy. of the draft incorpo-
rating the committee amendments as well as the individual
amendments. We have a few remaining, both editorial and
: substannve individual amendmentsas a result of the clarification

madeby Sen. Sergio Osmeiia.

The President. Before the sponsor proceeds, for the record,
we are using an amended copy as of 04 December 2002,

COMMITTEE AMENDMENTS
Senator Angara. Thatis correct, Mr. President.

The first amendment Mr. Presrdent iS‘on page 3, between
lines 11 and 12. Inserta new subsection to provide adefinition of
“portal” which was requested by Sen. Serge Osmeiia which I think
is quite reasonable, And therefore we propose that we insert the
followmg subparagraph This will be subparagraph I

PORTAL - IS A WEBSITE THAT AGGREGATES A
WIDE VARIETY OF CONTENT INHOPE OF ATTRACTING
MILLIONSOFREADERS

The Presldent. Allright. That isan individual amendment,
accepted by the sponsor. et

Senator Angara. Yes, Mr. President.

- The President. Is there any objection? [Silence] There
belng none, the amendment is approved.

Senator Angara. And the subsequent subparagraphs be
renumbered accordingly, Mr President.

The President. All rlght. So renumbered.

~ SenatorAngara. Onpage4, line29, Mr. President, asa result
“of this definition, remove the close bracket (})...

The President Openbracket ([).

Senator Angara. Rather, the open bracket ([), so that the

- original sentence willnowbereinstated: “Accordingly, there shall

be a single portal that shall serve as. the pnmary source of
- information on all government procurement

The President. On page 5, line 1, the closing braeket 4)]
should be deleted?

SenatorAngara. Thatiscorrect, Mr. President.
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The President. Is there any objection? [Silence] There

_ being none, the amendment is approved.

Senator Angara. And onpage 5, line 2, consistent with that
and consistent with the amendment last Wednesday, Mr.
President, in lieu of the word “Service”, insert theword SYSTEM.

ThePresident. “ElectronicProcurement SYSTEM,” instead

- of “Service”.

Senator Angara. Thatis correct, Mr, President.

The President. Is there any objection? [Szlence ] There
being none, the amendment is approved.

Senator Angara. And any other reference to “Service”
should be changed to SYSTEM.

ThePresident. Only aspreceded by “Electronic Procurement”.

Senator Angara. Thatis correct, Mr. President.

The President. All right. Asan omnibus amendment, the
word “Service” preceded by the phrase “Government Electronic

Procurement” is hereby changed to SYSTEM.

Senator Angara. That completes both committee and
individual amendments, Mr. President.

SUSPENSION OF SESSION

Mr. President, I move that we suspend the session for one
minute.

The President. Is there any objection? [Silence] There
being none, the session is suspended for one minute,

Itwas6:22p.m.
RESUMPTION OF SESSION
At 6:23 p.m., the session was resumed.

ThePresident. Thesessionisresumed. The sponsorisonce
morerecognized.

MAGSAYSAY AMENDMENT

Senator Angara. Mr. President, Senator Magsaysay is
recommending that on page 12, line 17, the word “place” be
changed to ADDRESS, which is more comprehensive.

The President. What does the sponsor say?
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lower the threshold which I am not inclined to accept or to
support because almost everyone will be reported to the AMLC?
Now, this is the “Susplcnous Transactions” section for what-
ever reason.

Anyway, what will AML.C do upon recewmg a susp1c1ous
transaction report?

Senator Magsaysay. In ouramendments, Mr. President, we
aretrying tointroducetwo regimes of reporting. Oneisthe covered
transaction reporting which is triggered by the threshold. This
is just covered transactions. We are not talking about susp1c10us
transactions.

And then the other regime is the suspicious transaction
reporting which does not have a threshold as long as there is a
reasonable evidence that this comes from dirty money, from a
criminal activity, then that is suspicious although there is no
underlying economntic sense in the transaction. So these are the
two regimes that were required of us by the FATF.

Senator Sotto. Is this present in the Thailand law, Mr.
President?

~ Senator Magsaysay. Thatiscorrect. These are present with
the Thailand model, Mr. President.

Senator Sotto. Both, the suspicious transactions and the
threshold, the covered transactions?

Senator Magsaysay. Thatis correct.

+ Senator Sotto. But their covered transaction’s threshold is .

twomillionbaht? »
Senator Magsaysay. Twomillionbaht.
Senator Sotto. And notP500,0007?

Senator Magsaysay. Two millionbaht cash and five million
baht for property transactions.

Senator Sotto. So what happens, Mr. Pres1dent if one is
. submitted-as a suspicious transaction?

Senator Magsaysay. If the bank reports that there is a
suspicious transaction, then the council willhaveto evaluate and,
based on our law, will have the option to call the account holder
to explain-and the account holder has the opportunity to explain

‘that that suspicious account is not really somethmg to be afraid
. of. That it is clean money.

. Senator Sotto.He willbe célled. Hewillbe inteﬁiewed.

Senator Magsaysay. Yes, Mr. President.

Senator Sotto. Will the AMLC immediately proceedto freeze
the account?

Senator Magsaysay. No. That is why there is an evaluation
and note also that the AMLC consisting of the BSP governor, the
SEC commissioner and the ICchairman, theyhave towork collegially
inthe sensethat it has tobe aunanimous decision toissue afreeze
order or to open a suspicious account.

So, there arealot of safety measures in thislaw, Mr. President..

Senator Sotto. So, there is no automatic filing of cases in
court:

Senator Magsaysay. No automatic filing of cases. There will
have to be an evaluation.

Senator Legarda. Mr. President, the Minority Leader would
continue his interpellations tomorrow.

I move that we suspend the period of mterpellatxons on
Senate BillNo. 2419.

The President. Is there any objectibn‘? [Silencé ] There
being none, the motion is approved.

SUSPENSION OF CONSIDERATION OF S.NO. 2419

Senator Legarda. Mr. President, I move that we suspend
consideration of Senate Bill No. 2419. :

The President. Is there any objection? [Silence] There
being none, the motion is approved.

BILL ON SECOND READING
S.No. 2248— Government Procurement Act
(Continuation)

Senator Legarda. Mr. President, I move that we resume
consideration of Senate Bill No. 2248 as reported out under
Committee Report No. 67.

The President. Is there any objection? [Silence] Theie
being none, resumption of consideration of Senate Bill No.
2248 isnowinorder.

Senator Legarda. I move that the sponsor, Sen'. Edgardo J.
Angara, be recognized. ‘

The President. Sen. Edgardd J. Angaraisrecognized.

Senator Legarda. We are in the period of individual
amendments.
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- Senator Angara. Itisaccepted, Mr. President.

The President. Is there any objection? [Silence] There
being none, the amendment is approved.

~ Senator Angara. That ends the amendments of Senator
Magsaysay.

ThePresident. All right. TheMajority Leaderis recognized.

Senator Legarda. I move now that we close the period of
individual amendments, Mr. President, on Senate BillNo. 2248,

Thc‘President. Is there any objection? [Silence] There
being none, the period of amendments is terminated.

APPROVALOF S§:NO.2248 ONSECONDREADING

- Senator Legarda. Mr. President, I move that we vote on
Second Reading on Senate Bxll No. 2248, as amended.

The President. Is there any objection?: /Silence] There
being none, we shall now vote on Second Reading on Senate
BillNo.2248,asamended.

As many as are in favor of the bill, say aye.
Several Members Aye:

The President. As many as are agamst the bill, say nay.
[Silence] :

Senate Bill No. 2248, as amended,vis approved on Second
| Reading.

SUSPENSION OF SESSION

With the permission of the Chamber, the Chair declares a
‘one-minute suspension of the session, if there is no objectlon
[ There was none. ]

 Itwas6:25 p.m.
RESUMPTION OF SESSION
- At 6:28 p.m., the session was resumed.

The President. The sessionisresumed. TheMajority Leader
1S recogmzed

SUSPENSION OF CONSIDERATION OF S.NO. 2248

Senator Legarda. Mr. President, while waiting for our
" colleagues to“join us in-the hall, I move that we suspend
consideration of Senate Bill No. 2248.

The President. Is there any objection?  [Silence] There
being none, the motion is approved.

Senator Legarda. I move that we proceed to the Reference
of Business.

The President. Is there any objection? [Silence] There
being none, the-motion is-approved.

The Secretary will read the Reference of Business.
REFERENCE OF BUSINESS
MESSAGES FROM THE HOUSE OF REPRESENTATIVES
The Acting Secretary [Atty. Reyes]. '
November 19, 2002
The Honorable -
FRANKLINM. DRILON
President of the Senate
‘GSISBldg., Financial Center
Pasay City 1308
Mr. President;

I have been directed to inform the Senate that the
House of Representatives on November 28, 2002 -
passed House Bill No. 5511, entitled

AN ACT PROVIDING MEASURES TO ENHANCE
THE ACCEPTABILITY OF AGRICULTURAL
LANDS ASSECURITY FORLOANSOBTAINED
FROM LENDERS, BANKS AND-OTHER
FINANCIAL INSTITUTIONS THEREBY PRO-
MOTING ACCESS TO RURAL CREDIT,
PROVIDING MECHANISMS THEREFOR AND
FOROTHERPURPOSES '

to which it requests the concurrence of the Senate.
- Veery truly yours,

(Sgd.) ROBERTO P. NAZARENO
. Secretary General

The President. Referred to the Committees on Agrarian
Reform; and Ways and Means

The Acting Secretary [Atty. Reyes].

December 2,2002
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‘ Re;s'umption.bf Session .

RESUMPTION OF SESSION
At 5:20p.m., the sessionwas resumed

ThePresident; Thcsessmms resumed. TheMaJontyLeader
is recogmzed

CONFERENCE COMMITI‘EE REPORT ON
. S/NO. 2248/H NO.4809 :
(GovernmentProcurementAct) .

Senator Legarda. Mr. Pre51dent we are in receipt of the
Bicameral Conference Committee Report on the disagrecing
provisions on Senate Bill No, 2248 and House Bill No. 4809 on the
GovennnemProcurementRefonnAct Iaskthatthesponsor Sen.
Edgardo J. Angara, be recognized to present the report. -

" The President. Sen. Edgardo J. Angara is "r‘eco‘gniz‘ed to

 submit the report to the Chamber for approval,
REPORT OF SENATOR ANGARA
' SehatbrAhgai‘a. Thank you, Mr. President.

M. President, the conference committee on the disagréeing
provisions of Senate Bill No. 2248 andHouseBill No, 4809 metand
~ fully discussed the subject matter in a conference, and hereby
report the outcome of the proceedings which are provided
hereunder: '

1. - The conferees agreed to adopt the Senate version as the
working draft atthe bicameral conference;

2. Exceptfor afewprovisions, the Senate and House versions
are substantially similar in many respects;

3. With the exception of the provisions discussed shortly,
=the Senate version supplied the default provisions in the final
report, with ‘modiﬁcations from the House version;

4. Section 3 .of the House version on the -Governing
Principles.on Government Procurement was:adopted as Section
3 of the reconciled version;

, 5. S‘eétio‘n 5 of thesenate_version was adopted as Section 4
- of the reconciled version with the following amendments:

a. The scope and application of the measure to include all
_procurement activities régardless of funding source, whether
local or foreign, wasbroadened and at the same time, it was made
clear that all international treaties and agreements to which the
country is a signatory shall be observed;
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b. The applicability of the measure was subjected to the
provisionsof CA 138. (Flag Law)

6. Section 10 of the House version was adopted as Section
11.of the réconciled version, leavmg the compasitionof the Bids
and Awards Committeetobe defined inthe implementingrulesand
regulations toallow for greater flexibiliy;

7. Section14 oﬁhe Senateversion onthe grantof honoraria
to BAC members was adopted as Section 15 of the reconciled
version; '

8. Section 14 of the House version on pre-bid conference
was adopted as Section 21 of the reconciled version effectively
making the holding of pre-bid conferences dependent upori the
threshold level to be prescribed in the IRR;

9. Section 15 of the House version on the eligibility

requlrements ofbldderswas adoptedas Section23 of the reconciled

rersion with therevision mandatingthat the ehglblllty requirements
prov1de fair and equal access to all bidders.

This is consistent with the policy direction against allowing
preferential treatment in favor of a class of bidders regardless of
funding source; :

10. Section 17 of the Senate version on reference to brand
names was adopted as Section 18 of the reconciled version;

11. Section 20 of the Senate version which appears' as
Section' 21 of the reconciled version was revised and the phrase
“and nationwide” was deleted to reflect the policy against
discrimination of community or local newspapers in the
advertisements of invitations to-bid;

12, Section 26 of the Senate version onthe fequirement ofbid
security was adopted as Section 27 of the reconciled version;

13. Section 27 of the House version which enumerates the
instances whenthere isa failedbidding and whichallowsthe BAC
toresort tonegotiated procurement after the second failed bidding
was. adopted as:Section 35. of the reconciled version, with the
following revision as additional ground for a failure of bidding:

Whenever the bidder with the lowest calculated
responsivebid/rated bid refuses without justifiable cause,
to accept the award of contract, as the case may be, in
order to forestall collusion.

14. Section 35 of the House version was adopted as Section
43 of the reconciled versionwhich effectivelylays down the policy
of providing open access to all bidders for the procurement of
domestic and foreign goods. The section also defines the policy
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thatin theinterestof avallablhty, efﬁc1ency and tlmely dellvely of
procured goods, preference shall be. given to-the purchase of
domestically produced and manufactured goods, consistent with
_our treaty and other international obligations;

15. Section 37 of the Senate vérsion on the requirement of a
performance security for bids was adopted as'Section 39 of the
reconcﬂed version;

16. Section 37 of the House version was adopted as
Section 45 of the reconciled version giving provincial contractors
‘who submitted the lowest bid to match the winning bid of a
nonresident contractor for provincial projects;

17. Section. 39 of the House ‘version on Contract Price
Adjustment was adopted as Section 61 of the reconciled version

with the replacement of the word, “adjustment” with the word

ESCALATION;

18. Section 41 of the Senate version on the Disclosure of
Relations was adopted as Section 47 of the reconciled version;

19. Sectlon 47 of the Senate version was adopted as Section

53 of the reconc1led version with the revision that the phrase

“adjacent or contxguous will be spelled out in paragraph (d) to
be defined inthe IRR;

20. Section 55 of the Senate version was adopted as Sec-
tion 62 of the reconciled version with the following revisions:

a. The perlod of the warranty for infrastructure projects
shall be defined in the IRR ‘which shall take into account the
scale and coveragev of the project;

- b. Thewinning bidder shall be required to putup a warranty
security in the form of cash, bank guarantee, letter of credit,
GSIS bond or callable fund;

21 Section .56 of the Senate version was adopted as
Sectlon 63 of the reconciled version with the revision allowing
the GPPB (Government Procurement Policy Board) tobe suppor-
ted by a techmcal support staff,

22, Sectxon 57 ofthe Senateversionon the matterof membership
in the GPPB was adopted as Section 64 of the reconciled version;

23; Sections 55 and 56 of the House version on the matter of
preventive suspension and the grounds for lifting the same were
adopted as. Sectlons 70-and 71 of the reconciled version;

24, Sectlon 57 of the House version was adopted as Section

72inthe reconc1led version which provides for theassumption of -

government: of lawyers' fees incurred by BAC members in
connection w1th cases ﬁled against them in their official capacity;

_ 25. Section 64 of the Senate version on Agency ]ncehtives
was deleted; —_

26. A new Section 74 of the reconciled version.was placed,
providing for a Joint Congressional Oversight Committee witha
time limit of five years from the effectivity of the Act, composed o
of three (3) members from each House of Congress and finally,

27. Sectlon 65 of the Senate version was adopted as Section’
75 of the reconciled version with the revision stating that the IRR -
shallbe formutatedjointly by the GPPB and the Joint Congressional

‘Oversight Committee.

With that, Mr, President, I respectfully move that the Senate‘
adopt the conference committee report as explained. »

APPROVAL OF CONFERENCE COMMITTEE REPORT
_ON S. NO. 2248/H. NO. 4809

“The President. . Is there any objection? /Silence] There
being none, the Bicameral Conference Committee Report onthe
disagreeing provisions of House Bill No. 4809 and Senate Bill
No. 2248 is hereby adopted.

The foIlowmg isthe whole text of the Conference Committee
Report:

CONFERENCE COMMITTEE REPORT

The Conference Committee on the'disagreeing
. provisions of House Bill No. 4809, entitled

AN ACTPROVIDINGFOR THEMODERNIZATION,
STANDARDIZATION AND-REGULATION OF
THE PROCUREMENT ACTIVITIES OF THE
GOVERNMENT ANDFOROTHERPURPOSES

and Senate Bill No. 2248, entitled

AN ACTPROVIDINGFOR THEMODERNIZATION, -
STANDARDIZATION AND REGULATION OF
THE PROCUREMENT ACTIVITIES OF THE
GOVERNMENT ANDFOROTHER PURPOSES,

after having met and discussed the subject matterin full
and free conference, has agreed and does hereby
recommend to their respective Houses.that House Bill
No. 4809 and Senate Bill No. 2248, be approved in
accordance with the attached copy of the Consolidated
Bill as approved by the conferees.

Approved,
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CONFFEREES ON THE PART
OFTHE SENATE:

(Sgd JEDGARDOJ. ANGARA
~ Chatrman

(Sgd) AQUILINOQ PIMENTELJR
(Sgd. )RAMONB MAGSAYSAY IR.
- (Sgd )LORENLEGARDA
(Sgd.) ROBERTS. JAWORSKI

CONFEREES ON THE PARTOF THE
HOUSE OF REPRESENTATIVES:

(Sgd) ROLANDOG ANDAYAJR.
‘Chairman

(Sgd)NEPTALI M. GONZALES I
PLARIDEL M. ABAYA
(Sgd.)IMEE R. MARCOS
(Sed)) CARLOS M. PADILLA
(Sg)ROLEX T. SUPLICO
(Sgd )DIDAGEN P, DILANGALEN
o MAURICIO G. DOMOGAN

© (Sgd:)ARTHUR D.DEFENSOR

" Procurement.
‘government, its departments, bureaus, offices and

' AN ACTPROVIDING FOR THE MODERNIZATION,

STANDARDIZATION AND REGULATION OF
THE PROCUREMENT ACTIVITIES OF THE
- GOVERNMENT ANDFOROTHERPURPOSES

Be it enacted by the Senate and House of
Representatives of the Philippines in Congress
assembled.

ARTICLEI
General Provisions

- SECTION 1. Short Title. - This Act shallbe known

- asthe “Government Procurement Reform Act.”
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‘SEC. 2. Declaration of Policy. - It is the declared
policy of the State to promote the ideals of good

governance in all its branches, departments, agencies,
subdivisions, and instrumentalities, including
government-owned and/or controlled corporations, and

“local government units.

SEC. 3. Governing Prinéiples on' Government
- All procurement of ‘the national

agencies, including state universities and colleges,

tgovernment-owned and/or controlled corporations,

.government financialinstitutions and local government

“units, shall, in all cases, be governedbythese principles:

a) Transparency inthe procurement processand in
theimplementation of procurement contracts.

b) Competitiveness by extending equal opportu-
nity to enable private contracting parties whoare eligible
and qualified to participate in publicbidding.

¢) Streamlined procurement process that will
uniformly apply to all government procurement. The
procurement processshall besimple and madeadaptable
to advancesin modern technology in order to ensure an
effective and efficient method. '

d) System of accountability where both the
public officials directly or indirectly involved in the
procurement process as wellasin theimplementation of
procurement contracts and the private parties that deal

with government are, when warrantedby circumstances, )

investigated and held llable for their actions relative

-thereto

¢) Public monitoring of the procurement process
and the implementation of awarded contracts with the
end in view of guaranteeing that these contracts are
awarded pursuant to the provisions of this Act and its
implementing rules and regulations, and that all these
contracts are performed strictly accordmg to
specifications.

SEC. 4. Scope and Application. - This Act shall
apply to the Procurement of Infrastructure Projects,
Goods, and Consulting Services, regardless of source of
funds, whether local or foreign, by all branches and

instrumentalities of government, itsdepartments, offices

and agencies, including government-owned ‘and/or

-controlled corporations and local government units, -

subjecttotheprowswnsofCommonwealthActNo 138.
Any treaty or international or executive agreement
affecting the subject matter of this Act to which the
Philippine government is a signatory shall beobsetved.
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SEC. 5. Definition of Terms. - For purposes of this
Act, thefollowing terms or words and phrases shall mean
or be understood as follows:

a) Approved Budget for the Contract (ABC).
refers to the budget for the contract duly approved by
the Head of the Procuring Entity, as provided for in
the General Appropriations: Act and/or continuing
appropriations, -in the case of National ‘Government
Agencies; the Corporate Budget for the contract
approved by the governing Boards, pursuant to E.O.
No. 518, series of 1979, in the case of Government-
owned and/or Controlled Corporations, Government

Financial Institutions and State Universities and .

Colleges; and the Budget for the contract approved by
the - respective Sanggunian, in the case of Local
Government Units.

"b) BAC - refers the Bids and Awards Committee
established in accordance with Article V of this Act.

¢) Bidding Documents - refer todocumentsissued
by the Procuring Entity as the basis for Bids, furnishing
all information necessary for a prospective bidder to
prepare abid for the Goods, Infrastructure Pr01ects and
Consulting Services to be provided.

d) ‘Bid - refers to a signed offer or proposal
submitted by a supplier, manufacturer, distributor,
contractor or consultant in response to the Bidding
. Documents.

€) Competitive Bidding - refers to a method of
procurement which is open to participation by any

interested party and which consists of the following -

processes: advertisement, pre-bid conference, eligibility
screening of prospectivebidders, receipt and opening of
bids, evaluation of bids, post-qualification, and award of
contract, the specific requirements and mechanics of
which shall be defined in'the IRR to be promulgated
under this Act.

f) Consulting Services - refer to services for
Infrastructure Projects and other types of projects or
activities of the Government requiring adequate external
technical and professional expertise that are beyond the
capability and/orcapacity of the government toundertake
such-as, but not limited to: (i) advisory and review
services; (i) pre-investment or feasibility studies; (iii)
design, (iv) construction supervision; (v) management
andrelated services; and (vi) other technical services or
special studies.

g) G-EPS - refers to the Government Electronic
Procurement System as provided in Sec. 8 of this Act.

h) Goods - refer toall items, supplies, materialsand
general support services, except consulting services
and infrastructure projects, which may be needed in the
transaction of public businesses orin the pursuit of any
government undertaking; project or activity, whether in
the nature 6fequipment, furniture, stationery, materials
for construction, or personal property of any kind,
including non-personal or contractual services such as
the repair and maintenance of equipment and furniture,
as well as trucking, hauling, janitofial, security, and
related or analogous services, as well as procurement of
materials and supplies provided by the procuring entity
for such services.

i) GPPB - refers to the Government Procurement
Policy Board established inaccordance with Article XX
of this Act. ‘

J) Head of the Procyring Entity - refersto: (i) the
head of the agency or his duly authorized official, for
national government agencies; (ii) the governing board
or its duly authorized official, for government-owned
and/or controlled corporations; or (iii) the local chief
executive, for local government units. Provided, Thatin

adepartment, office or agency where theprocurement is

decentralized, the Head of each decentralized unit shall
be considered as the Head of the Procuring Entity

subject to the limitations and authority delegated by the

head of the department, officer or agency.

k) Infrastructure Projects. - includethe construction,
improvement, rehabilitation, demolition, repair,

restoration or maintenance of roads and bridges, rail-

ways, airports, seaports, communication facilities, civil
works components of information technology
projects, irrigation, flood control and drainage, water
supply, sanitation, sewerage and solid waste manage-
ment systems, shore protection, energy/power and
electrification facilities, national buildings, -school
buildings, hospital buildings, and other related
construction projects of the government.

1) IRR - refer to the implementing rules and
regulationsto be promulgated in accordance with Sec. 75
of this Act.

m) Portal -refersto awebsite thataggregates awide
variety of content for the purposes of attractmg alarge
number of users.
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1) Procurement - refers to the acquisition of
Goods, Consulting Services, and the contracting: for
Infrastructure Projects by the Procuring Entity.
Procuremehts‘hall‘ also include the lease of goods and
real estate. Withrespectto real property, its procurement

‘shall be governed by the provisions of Republic Act No.

.- 8974, entitled f‘An Act to-Facilitate the Acquisition of
- Right-of-Way Site or Location for National Government

Infrastructure projects and for Other Purposes”, and

other applicable laws, rules and regulations.

| 0). Procuring Entity. - refers to any branch,
department, office, agency, or instrumentality of the

- government, including state universities and colleges,

government-owned and/or controlled ‘corporations,
governmentfinancialinstitutions, and local government

k units . procuring:-Goods, Consulting Services and
~Infrastructure Projects. -

.SEC: 6 Standardization :o f Procurement Process -
-and Forms. - Tosystematize the procurement progcess,

avoid confusion and ensure _transparency, the
procurement process, including thé forms to be used,
shall be standardized insofar as practicable.

~For this purpose, the GPPB shall pursue the
development of generic procurement manuals .and

standard bidding forms, the use of which once issued

shall be mandatory upon all Procuring Entities.

* ARTICLEII
o ‘Procmrement Planning

- SEC. 7. Pr,o‘cufeihent;Pllanhv’ing and Budgeting -
Linkage. - All procurement should be within the. ,
‘approved budget of the Procuring Entity and should be -

' meticulously and judiciously planned by the Procuring
+Entity concerned. Consistenit with government fiscal

discipline measures, only those considered crucialtothe

- efficient discharge of governmental functions shall be

includedin the Annual Procurement Plan tobe specified

-intheIRR.- ; :

- No-government Procurement shall be undertaken
unless it is in accordance with the approved Annual
Procurement Plan of the Procuring Entity. The Annual
Procurement Plan shall be approved by the Head of the
Procuring Entity and must be consistent with its duly
approved yearly budget. The Annual Procurement

Plan shallbe formulated and revised only in accordance

- with the guidelines set forth in the IRR. In the case

of Infrastructure Projects,. the Plan shall include
engineering design and acquisition of right-of-way.
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 ARTICLEI
Procurement by Electronic Means

SEC. Procurement by Electronic Means. - To
promote transparency and efficiency, information and
communications technology shall be utilized in the
conduct of procurement procedures. Accordingly, there .
shall be a single portal that shall serve as the primary
source of information on all government procurement,
The G-EPS shall serve as the primary and definitive
source of information on government procurement,
Further, the GPPB is authorized to approve changesin
the procurement process to adapt to improvements in
modern technology, provided that such modifications

- are.consistent with the provisions of Sec. 3 of this Act.

- To take advantage of the significant. built-in
efficiencies of the G-EPS and the volume discounts
inhere,r‘it,inbulkpurchasing,»all‘Procu‘ringEntities shall- -

utilizethe G-EPS forthe procurement ofcommon supplies

in accordance with the rules and procedures to be
established by the GPPB. Withregardtothe procurement

~of non-common use items, infrastructire projects-and

COnsulting?services,,agenci,e,s may hireservice providers
toundertake their electronic procurementprovided these
service providers meet the minimum requirements setby

the GPPB.

SEC. 9. Security, Integrity and Confidentiality. -
The ‘G-EPS shall ensure the security, integrity and
confidentiality of documents submitted through the
system. It shall include a feature that provides for an -
audit trail for on-line transactions and allow the

- Commission on Audit to verify the security and integrity
of the systems at any time. ‘ ' ‘

- ARTICLE IV
Competitive Bidding

,f;SEC'. '10. CbmpetitiveBidding. - AllProcurement

 shall be done through Competitive Bidding, except as

provided for in Article X VI of this Act.

~ ARTICLEV
'Bids and Awards Committee

SEC. 11, The BAC and its Composition. - Each
procuring entity shall establish a single BAC for its
procurement. The BAC shall have at least five (5) -
members, but not more than seven (7) members. It
shall be-chaired by at least a third ranking permanent
official of the procuring entity other than its head, and
its composition shall be specified by the IRR.
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Alternatively, as may be deemed fit by the head of the

procuringentity, there may be separate BACs where the
. numberandcomplexity of the itemsto be procured shall
sowarrant. Similar BACs for decentralized and lower
level offices may be formed when deemed necessary by
the head of the procuring entity. The members of the
BAC -shall be desxgnated by the Head of Procuring
Entity, However, innocase shall theapproving authority
be a member of the BAC

‘Unless sooner removed fora cause, the members of
the BAC shall have a fixed term of one (I). year
reckoned fromthe date of appointment, renewable at the
discretion of the Head of the Procuring Entity. In case
of resignation, retirement, - separation, transfer, re-
assignment, removal, the replacement shall serve.only
for the unexpired term: Provided, That in case of leave
or suspension, the replacement shall serve only for the
duration of the leave or suspension. For Justlﬁable
causes, a member shall be suspended or removed by the
head of the Procurmg Entity.

SEC. 12 Functions of the BAC. - The BAC shall
have the following functions: advertise and/or post the
invitation to bid, conduct pre-procurement and pre-bid
conferences, determine the ‘eligibility of prospective
bidders, receive bids, conduct the evaluation of bids,
undertake post-qualification proceedings, recommend
award of contracts to the Head of the Procuring Entity or
his duly authorized representative: Provided, Thatin
the event ‘the Head of the Procuring Entity shall
disapprove such recommendation, such disapproval
shall be based only on valid, reasonable and justifiable
grounds to be expressed in writing, copy furnished the
BAC; recommend the imposition of sanctions in

accordance with'Article XXIII, and perform such other -

related functions.as may be necessary, including the
creation of a Technical Working Group from a pool of
technical, financial and/or legal experts to assist in the
procuréement process.

Inproper cases, the BAC shall also recommend to
the Head of the Procuring Entity the use of Alternative
Methods of Procurement as provided for in Article
XVIhereof.

The BAC shall be responsible for ensuring that the
procuring Entity abides by the standards set forth by this
Act and the IRR, and it shall prepare a procurement
monitoring reportthat shall be approved and submitted
by the Head of the procuring Entity to the GPPB on a
semestral basis. ~The -contents and coverage of this
report shall be provided in the IRR.

SEC. 13. Observers. - To enhance the transpa.?
rency of the process, the BAC shall, in all stages of the
procurement process, invite, in addition ‘to the

representative of the Commission on Audit, at leasttwo

(2) observers to sit in its proceedings, one (1) from a-

duly recognized private group in a sector or discipline . .

relevant to the procurement at hand, and the ofher from
a non-government organization: Provided, however,
That they do not have any direct or indirect interest in

the contract to be bid out. The observers should be -

duly registered with the Securities and Exchange
Commission and should meet the criteria for observers
as set forth in the IRR.

SEC. 14. BAC Secretariat. - Toassistthe BACin
the conduct of its functions, the Head of the Procuring
Entityshall create a Secretariat that will serve asthe main

support unit of the BAC. The Head of the Procuring
Entity may also designate an existing organic. office .

within the agency to serve as the Secretariat.

SEC. 15. Honoraria of BAC Members. - The
Procuring Entity may grant payment of honorariatothe
BAC members in an‘amount not to éxceed twenty five
percent (25%) of their respectlve'basw monthly salary
subject to availability of funds. For this purpose, the
Department of Budget and Management (DBM) shall

_promulgate the necesary guidelines.

SEC. 16. Professionalization of BAC, BAC

Secretariat and Technical Working Group Members. -
The GPPB shall establish a sustained training
program for developing the capacity of the BACs,
BAC Secretariat and Technical Working Groups of
Procuring Entites, and professionalize the same.

ARTICLEVI
Preparation of Bidding Documents

SEC. 17. Form and Contents of Bidding Documents.

- The Bidding Documents shall be prepared by the

~ Procuring Entity following the standard forms and

manualsprescribed by the GPPB. The Bidding Documents
shall include the following:

a) Approved Budget for the Contract;

b) Instructions to Bidders, including criteria for

- eligibility, bid evaluationand post-qualification, as well

as the date, time and place of the pre-bid Conference

(where applicable), submission of bids and opening of
bids;
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_.c)-Terms of Reference;
: d)‘Eligibil'ityRequirements;
€) Plans and Technical Spec1ﬁcatrons -

-f)Formof Bid, Price Form, and Listof GoodsorBill
of Quantities;

g) Delivery Time or Completion Schedule;
h) Form and Amount of Bid Security;

) Form and Amount of Performance Secunty and
Warranty; and

j) Form of Contract and -General and ‘Special
Conditions of Contract.

The Procurlng Entlty may- require addrtlonal
document requirements or specifications necessary to
complete the: information required for the bidders to
prepare and submit their respective bids.

SEC. 18. Reference to Brand Names. - Specification
for the requirements of Goods shall be based on relevant
characteristics and/or performance requiremetits.
" Reference to brand names shall not be allowed.

SEC.19. Access toInformation. - Inall stagesofthe
preparation of the B1dd1ng Documents, the Procuring
Entity shall ensureequal access to information. Priorto
theirofficial release, no aspectof the Bidding Documents
shall be divulged or released to any prospective bidder
or person havingdirect orindirect interestin the project
to.be procured. - - -

- ARTICLE VI
Invitation to Bid

- SEC. 20. Pre-Procurement Conference. - Priorto -

theissuanceoftheInvitationto Bid, the BACis mandated
tohold.a pre-procurement conference oneach and every
procurement, except those contracts below a certain
level or amount specified in the IRR in which case, the
holding of the same is optional.

The pre-procurement conference shall assess the
readiness of the procurement in terms of confirming
the certification of availability of funds, as well as
reviewing all relevant documents in relation to their
adherencetolaw. This shallbe attendedby the BAC, the

unit or officials who prepared the bidding documents -

and the draft Invitation to Bid, as well as consultants
hired by the agency concerned and the representative of
“the end-user.
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SEC.21. Advertising and Contentsofthe Invitation
to Bid. - In line with the principle of transparency and
competitiveness, all Invitation to Bid for contracts under
competitivebidding shall beadverstised by the Procuring
Entity insuch mannerand for such length of time as may
benecessary underthe circumstances, inorder toensure
the widest possible dissemination thereof, such as, but
notlimited to, posting inthe Procuring Entity's premises,
innewspapers of general circulation, the G-EPS and the

* website of the Procuiring Entity, ifavailable. The details

and mechatics of implementation shall be provided in
the IRR to be promulgatéd under this Act.

The Invitation to Bid shall contain,among others:

a) A brief description of the subject matter of the

- Procurement

b) A general statement on the criteria to be used by
the Procuring Entity for the eligibility check, the short
listing of prospective bidders, in case of the Procurement

. of Consulting Services, the examinationand evaluatlon

of Bids, and post-quahﬁcatron

c) The date time and place of the deadline for the
submission and receipt of the eligibility requirements,
thepre-bid conferenceif any, the submissionand receipt
of bids, and the opening of bids;

d) The Approved Budget for the Contract tobe bid;
€) The source of funds;

f). The period of availability of the Bidding
Documents, and the place where these may be secured;

g) The contract duration; and

h)" Such other necessary information deemed
relevant by the Procuring Entity.

SEC. 22. Pre-bid Conference. - Atleastone pre-bid
conference shall be conducted for each procurement,
unless otherwise provided in the IRR. Subject to the
approval of the BAC, a pre-bid conference may also be
conducted upon the written request of any prospectlve
bidder.

The pre-bid conference(s) shall be held within a
reasonable period before the deadline for receipt of bids

~ toallow prospective bidders to adequately prepare their

bids, which shall be specified in the IRR.
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' ARTICLE VI
‘ R‘eCeipt and Opening of Bids-

SE’C 23, Elxgzbtltty Requtrements Jor the
Procurement of Goods and Inﬁ'astructure Projects. -
The BAC or, _under special circumstances specified in

‘the. IRR, its duly designated organic office shall deter-

mitie the eligibility -of prospectlve ‘bidders for the
procurementof GoodsandlnfrastructurePro_]ects, based
on the bidders' compliance with the eligibility
requlrements within the period set forth in the Invitation
toBid: 'Iheehglblhtyreqmrementsshallprov1deforfa1r
and equal access toall ‘prospective’ bidders. - The
documents. submitted in satisfaction of the ellglblllty
requirements. shall be: made under oath by the prospec-
tive bidder ‘or- by his duly authorized representative
cemfymg to the correctiess of the statements made and
the completeness and authenticity of the documents
subnutted

A prospectlve bidder may be allowed to submit his
eligibility requlrements electronically. However, said

‘bidder shall later on certify under oath as to correctness

of the statements made and the completeness and
authentlclty of the documents subnutted

SEC. 24. Eligibility Requtrements and Short
Listing for Consulting Services. - The eligibility of
prospective bidders for the Procurement of Consul-
ting Services shall be determined by their compliance
with the eligibility requirements prescribed for the
Competmve Bidding concerned, within the period
stated in the Invitation to Bid. The eligibility require-

ments shall provide for fair and equal access to all

prospectivel b1dders Theprospective biddershall certify
underoath as to the correctness of the statements made,
andthe completenessand authenticity ofthe documents
submitted.

. A prospective bidder may be allowed to:submit his
eligibility requirements electronically. However, said
bidder shall later on certify under oath as to correctness
of the statements made and the completeness and
authenticity. of the documents submitted.

The ellglble prospectlve bidders shall then be

evaluated using numerical ratings on ‘the basis of

the -short. listing- requlrements -prescribed for the
Competmve Bidding concerned, within the period
stated. in the Invitation to Bid to determine the short

- Iist of bidders who shall be allowed to submit: their

respectlve b1ds

SEC. 25. Submission and Receipt of Bids. - Abid
shall have two components, namely the technical and

financial components which shouldbe inseparate sealed -

envelopes, arid whichshall be submitted simultaneously.

Thebids shall be received by the BAC on suchdate, time

andplace specified in theinvitation tobid. The deadline -

for the receipt of bids shall be fixed by the BAC, giving

it sufficient time to study and prepare their bids. The -

deadline shall also consider. the urgency of the
procurement involved. -

Bids submitted after the deadline shall not be
accepted.

Notwithstanding the provisions of this Section

and Sec: 26 of this Act, the GPPB may prescribe inno-

vative: procedures for the submission, recexpt andopen-
ing of bids through the G-EPS,

SEC 26. Modxf cattonand thhdrawalothds A

b1dder may modify his bid, provided that this is-done
“before the deadline for the: receipt of bids. The

modification shall be submitted in a sealed: envelope

‘dulyidentified as-a modification of: the original bid and

stamped received by the BAC

A b1dder may, through a letter, withdraw hisbid or

express his intention not to participate in the bidding -

before the deadline for the receipt of bids. Insuch case,
he shall no longer be allowed to submit another Bid for
the same contract either directly or indirectly.

SEC.27. Bid Security. - AllBldsshallbcaocompa-

nied by a Bid security, which:shall serve as a guarantee :

that, after receipt of the Notice Award, the winning.

bidder shall enter into contract with 'the;Procunng
Entity within the stipulated time and furnish the
required performance security. The specific amounts

andallowable forms of the Bid security shall be prescribed

inthe IRR.

SEC. 28. BidValidity. - Bidsand Bid securities shall
be valid for such reasonable period of time indicated in
the Bidding Documents. The duration for each
undertaking shall take inito account the time involved in
the process of Bid‘ evaluation and award of contfact.

SEC. 29. Bid Opening. - The BAC shall publicly
open allbids at the time, date, and place specified in the

bidding documents. The minutes of the bid opening

shall be ‘made available to the public upon written
request and payment of a specified fee.
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ARTICLE IX
BidEvaluation

SEC.30. Preliminary Examination of Bids. - Prior
to Bid evaluation, the BAC shall examine first the tech-
nical components of the bidsusing “pass/fail” criteria to
determine whether all required documents are present.

. Only bids that are determined to contain all the bid

requirements of the technical component shall be
considered for opening and evaluation of their financial
component.

SEC. 31. Ceiling for Bid Prices. - The ABCshallbe

' theupperlimitor ceiling for the Bid prices. Bidprices that

exceed this ceiling shall be disqualified outright from
further participating in the bidding. There shall be no
lower limittothe amount of theaward. -

- SEC. 32. Bids for the Procurement of Goods and
Infrastructure Projects. - Forthe procurement of Goods
and Infrastructure Projects, the BAC shall-evaluate the
financial component of the bids. The bids that passed
the preliminary examination shall be ranked from lowest
to highest in terms of their. corresponding calculated
prices. Thebid with the lowest calculated price shall be

. referred to as the “Lowest Calculated Bid.”

SEC.33. Bid Evaluation of Short Listed Bidders for
Consulting Services. - Forthe Procurement of Consulting
Services, the Bids of the short listed bidders shall be
evaluated and- ranked using numerical ratings in
accordance with the evaluation criteria stated in the
Bidding Documents, which shallinclude factorsstichas,
but not limited to, experience, performance, quality-of
personnel, price and methodology: - The Bids shall be
ranked" from - highest to lowest: in terms of their
corresponding calculated ratings: The Bid with the
highest: calculated rating-shall be the “Highest Rated
Bid.” Afterapproval by the Head of the Procuring Entity
of the Highest Rated Bid, the BAC shall invite thebidder
concerned for negotiation and/or clarification on the
following itetns: financial proposal submitted by the
bidder, terms, of reference,; scope. of services,
methodology and: work program, personnel to be
assigned tothe job, services/facilities/datatobe provided

- ‘bythe ProcuringEntity concerned, and provisionsofthe
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contract. Whennegotlatlonsmththeﬁrst-m-rankbldder
fails, the financial proposal of the second rank bidder
‘shall be opened for negotiations: Provided, That the
amount indicated inthe financial envelope shallbe made
as the basis for negotiations ‘and the total contract
amount shall not exceed the amount indicated in the

envelope and the ABC. Whenever neceséary, the same
process shall be repeated until the bid is awarded to the
winningbidder.

ARTICLE X
Post-Qualification

SEC. 34. Objective and Process of Post-
qualification. - Post-qualification is the stage where the
bidder with the Lowest Calculated Bid, in the case of
Goods and Infrastructure Projects, or the Highest
Rated Bid, in the case of Consulting Services, under-
goes verification and validation whether he has passed
all the requirements and conditions as specified in the
Bidding Documents.

If the bidder with the Lowest Calculated Bid or
Highest Rated Bid passes.all the criteria for post-
qualification, his Bid shall be considered the “Lowest
Calculated Responsive Bid,” in the case of Goods
and: Infrastructure or the “nghest Rated Responsive
Bid,” in the case of Consulting Services. However, if a
bidderfailsto meetanyof therequirements or conditions,
heshall be “post-disqualified” and the BACshall conduct
the post-qualification on-the bidder with the second
Lowest Calculated Bid or HighestRated Bid. Ifthebidder
withthe second Lowest Calculated Bid orHighest Rated
Bid. is. post-disqualified, the same procedure shall be
repeated until the Lowest Calculated | Responsive Bid or
Highest Rated Responsive Bid is finally determined.

k Inall CaSes, the contractshallbe awarded only tothe
bidder with the Lowest Calculated Responsive Bid or
Highest Rated Responsive Bid.

SEC.35. Failure of Bidding. - Thereshallbeafailure
of bidding if'

a) 'No bids are received;

b) No bid qualifies as the Lowest Calculated
Responsive Bid or Highest Rated Responsive Bid; or

¢) Whenever the bidder with the highest rated/
lowest calculated -responsive bid refuses, without
justifiable cause to-accept the award of contract, as the
case may be.

Under any of the above instances, the contract
shall be re-advertised and re-bid. The BAC shall
observe the same process and set the new periods
according to the same rules followed during the first
bidding. Afterthe second failed bidding, however, the
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BAC mayresort to negotiated procurementas provided
for in'Section 553 of this Act:

SEC 36. Single CalcuIated/RatedandResponsxve

. Bid Submission. - A single ‘ calculated/rated and

responsive bid shall be considered for awaxd if it falls
under any of the following circumstances:

a) If after advemsement «only one prospectlve

" bidder submits a Letter. of ‘Intent and/or: applies. for

ehg1b1htycheck and meetsthe eligibility requirements or

. criteria, afterwhich itsubmits abid, whichis found to be
responsive to the bidding requirements;

-b) If after the .advertisement, more than one
prospective bidder applies for eligibility check, butonly
onebidder meetstheeligibility requirements or criteria,
after which it submits a bid which isfound tobe responsive
to the bidding requirements; or

c) Ifafter the e11g1b111ty check, more thanonebidder
meets the ¢ligibility reqmrements ‘but only.one bidder
submits abid, and its bidis foundtobe responswe tothe
bidding requirements..

In all instances, the Procuring Entity shall ensure

thatthe ABC reflects the most advantageous prevailing

price for the Government.

CARTICLEXT
Award, Implementationand Termination
of the Contract

SEC. 37. Notice and Execution of Award, - Within
a period not exceeding fifteen (15) calendar days from
the determination and declaration by the BAC of the
Lowest Calculated Responsive Bid or Highest Rated
Responsive Bid, and the recommendation of the award,
the Head of the Procuring Entity or his duly authorized
representative-shall approve- or disapprove the said
recommendation. In case of approval, the Head of the
Procuring Entity or his duly authorized representative
shall immediatelyissue the Notice of Award tothe bidder
with the Lowest Calculated Responsive Bid or Highest
Rated Responsive Bid.

Within ten (10) calendar days from receipt of the
Notice of Award, the winning bidder shall formally
enter into contract with the Procuring Entity. When
further approval of higher authority is required, the
approving authority for the contract shall be given a
maximum of twenty (20) calendar days to approve or
dlsapprove it,

In case of government -owned.and/or controlled
corporations, the concerned board shall take action on
the said recommendation within thirty (30) calendar days
fromreceipt thereof.

The Procuring Entity shall issue the Notice to
Proceed to the winning bidder not later than sever(7)
calendar days from the date of approval of the contract
bythe appropriateauthority. Allnoticescalled forby the
terms of the contract shall be effective only at the time of
receipt thereof by the contractor.

SEC. 38. PeriodofActionon Procurement Activities.
- The procurement process from the opening of bids up
totheaward of contract shall notexceed three (3) months,
or a shorter period to be determined by the procuring

entity conceérned. Without prejudice to the provisions

of the preceding section, the different procurement

activities shall be completed within reasonable penods :

to be specified in the IRR.

If no action on the contract is taken by the head of

the procurmg entity, or by his duly authorized
representatlve orbythe concerned board, inthe caseof
government owned- and/or ‘controlled” corporations,

withinthe penods specnﬁedm the preceding paragraph

the contract concemed shall be deemed approved.

SEC. 39. Performance Security. -. Prior to the
signing of the contract, the winning bidder shall, as a

measureof guarantee for the faithful performance of and ;

compliance with his obhgatmns under the contract
preparedin accordance withthe Bidding Documents, be
required to post a performance security insuch form and
amount as specified in the Bidding Documents,

SEC. 40. Failure to Enter into Contract and Post
Performance Security. - I, for justifiable causes, the
bidder with.the Lowest Calculated Responsive Bid or
Highest Rated Responsive Bid fails, refuses or is other~
wise unable to enter into contract with the Procuring
Entity, or if the bidder fails to post the required perfor-
mance: security within the period stipulated in ‘the
Bidding Documents, the BAC shall disqualify the said
bidder and shall undertake-post-qualification for the
next-ranked Lowest Calculated Bid or Highest Rated Bid.
This procedure shall be repeated untilan award ismade.
However, if no award is:possible, the contract shall be
subjected to a new bidding.

In the case of a failure to post the required
performance security, the bid security shall be forfeited
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- without prejudice to  the imposition of sanctions

prescribedunderArticle)Q(IH

* SEC. 41. Reservation Clause - The Head of the
Agency reserves the right to reject any and all Bids,
declare a failure of bidding, or not award the contractin
the followmg situations:;

a) I there is prtma Jacie evidence of collusion
between_appropriate public officers-or employees. of
the Procuring Entity, or between the BAC and any of
the bidders, or if the collusion is between or among the
bidders themselves, or between a bidder and a third

party,. mcludmg any act which restricts, suppresses or
nulhﬁes or tends to ‘restrict, suppress or nullify
compeunon ‘

b) Ifthe BACis found tohavefailedinfollowing the
prescnbed bidding procedures; or

c) For any justifiable and reasonable ground where
the award of the contract will not redound to thebenefit
of the govemment as defined in the IRR .-

SEC. 42. ContractImplementationand Termination.
- The rules and guidelines for the implementation-and
termination of contracts awarded pursuant to the
provisions ofthis Actshall be prescribed inthe IRR. The
rulesand guxdelmes shall include standard general and
special conditions for contracts.

ARTICLEXT
Domestic and Foreign Procurement

SEC. 43. Procurement of Domestic andfForeign
Goods. - Consistent-with the country’s obligations
under - international treaties or agreements, Goods
may be obtained from domestic or forelgn sources and
the procurement thereof shall be open-to all eligible
suppliers, manufacturers and distributors. However, in
theinterestof availability, efficiency and timely delivery
of Goods thercunngEnntymaynge preferencetothe
purchase of domestically-prodiicéd and manufactured
goods; supplies and materials that meet the specified or
desired quality.

ARTICLEXINI
Bidding of Provincial Projects

SEC.44. Bidding of Provincial Projects. - Priority

- programs and infrastructure projects funded out of the
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annual General Appropriations Act whichare intended

for 1mplementatlon within the province shall be subject’

to-the same ‘public bidding and to the procurement
processes prescribed under this Act. For purposes of
this Article, Engineering District civil works projects,
subject to consultation with the concerned Members of
Congress, are included and subsumed in the term
“provincial projects” and shall be governed by thls Sec.
and Sec. 45 hereof.

SEC.45. Provincial Bidders. - Withinfive(5) years
from the effectivity of this Act, a contractor who
participatesin thebidding of provincial priority programs
and infrastructure projects, whose principal office is
w1tlun the same province, and who submits the lowest
bid among the provincial bidders which is higher than
the lowest bid madeby a contractor with principal office
outside the said province shall be granted the privilege

tomatch the bid made by the latter: Provided, however,

That the release of funds for said projects shall be
published in alocal newspaperwith the widest circulation
and the website of the DBM,, the mechanisms of which
shal be spelled-out in the IRR.

ARTICLE XTIV
Lease of Computers, Communications, Information
and Other Equipment

SEC. 46. Lease Contracts. - Lease of construction
and offlce equipment including computers,
commmucatlonandmfonnatlontechnology equipment
are subject to the same public bidding and to the
processes prescnbed under this Act.

ARTICLE XV
Disclosure of Relations

* SEC. 47. Disclosure of Relations. - Inaddition to
the. proposed. contents . of ‘the Inwtauon to Bid as

‘mentioned under Section 21 of this Act, all blddmg
* documents shall be accompanied by a sworn affidavit

of the bidder that he or she or any-officer of their
corporation is not related to the Head of the Procuring

'Entity by consanguinity or affinity up to the third civil

degree. Failure to comply with the aforementioned
provision shall be a ground for the automatic
disqualification of thebid inconsonance with Sec. 30 of
this Act.

ARTICLE XVI
Alternative Methiods of Procurement

SEC. 48. Alternative Methods. - Subject tothe prior
approval of the head of the Procuring Entity or his duly
authorized representative, and whenever justified by
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the conditions provrded in this - Act, the Procurmg
Entity may, inorder topromote economy and efficiency,
resort to any of the followmg altematlve methods of
Procurement

a) Lzmzted Source Bidding, ‘otherwise knqwn as
Selective Bidding -- a method of Procurement that
involves direct invitation to bid by the Procuring
Entity from. a set of pre-selected: suppliers; of
consultants with known experience and proven

 capability relahveto the requrrements ofaparticular
contract;

b) Direct Contractmg, otherwise known as Single

Source Procurement . -- a method of Procurement

- thatdoes not require elaborate Bidding Documents

because the supplrer is simply asked to submit a

price quotation or apro-forma invoice together with

the conditions of sale, which offer may be accepted
immediately or after some negotiations;

¢). Repeat Order -- a method of Procurement that
involves a direct Procurement of Goods from the
previous winning bidder, whenever there is a need

to replenish Goods procured under .a ‘contract

' prewouslyawardedthrough Competitive Bidding;

d) Shopping -- a method of Procurement whereby

* the Procuring Entity simply requests for the
submission of price quotations forreadlly available
off-the-shelf Goods or ordinary/regular equipment
to be procured directly from suppliers of known
qualification; or

€) . Negotiated Procurement -- amethodof Procurement
that may “be resorted under the extraordinary
circumstances providedforin Sec. 53 of this Actand
other instances that shall be specified in the IRR,
whereby the Procuring Entity directly negotiates a
contract with a technically, legally and financially
capable supplier, contractor or consultant.

In all instances, the Procuring Entity shall ensure
that the'most advantageous price for the Government
is obtamed :

: SEC. 49 Limited Source Bidding. - Limited Source
‘Bidding may be resorted to only in any of the following
g conditionS' ’

- a) Procurement of hrghly specrahzed types of
Goods and Consulting Services which are known to be
obtainable only from a limited number of sources; or

b) Procurementof majorplant components where it
is deemed advantageous to limit the bidding to known
eligible bidders in order to maintain an optimum and
uniform level of quality and performance of the plant as
awhole. ;

SEC.50. Direct Contracting. - Direct Contracting

mayberesorted toonlyin anyofthefollowing conditions: -

a) Procurement of Goods of proprietary nature,
which canbe obtained only from the proprietarysource,

i.e. when patents, trade secrets and copyrights prohibit

others from manufacturing the same item;

Ao

b) When the Procurement of critical components.

from aspecific manufacturer, supplier of distributorisa

condition precedent to hold a contractor to guarantee its
project performance, in accordance wrth the provisions
of his contract; or ‘

¢) Those sold by an exclusrve dealer or manufac-

turer, which does not have sub-dealers selling at lower

prices and for’ which no smtable substitute can be
obtained at more advantageous termstothe Government.

SEC. 51. Repeat Order. - Whenprovided forinthe
Annual Procurement Plan, Repeat Order maybe allowed
wherein the Procuring Entity directly procures Goods
from the previous winningbidder whenever there arises
a need to replenish goods procured under a contract
previously awarded through Competitive Bidding,

subject o post-qualification process prescribed in the

Bidding Documents and provided all the following
conditions are present:

a) Theunit price mustbeequal to or lower than that

provided in the original contract;

b) The repeat order does not result in splitting of
requisitions or purchase orders;

¢) Except in special circumstances defined in the
IRR, the repeat order shall be availed of only-within six
(6)months from the date of the Notice toProceed arising

- from the original contract; and,

d) The repeat order shall not exceed twenty-five

percent (25%) of the quantlty of eachitemofthe original
contract.

SEC. 52. Shopping. - Shopping maybe resorted to

-under any of the following instances:
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+-a)" ‘When Tthere is -an- unforeseen contingency

Tequiring immediatepurchase: Provided, however, That
--the ‘amount shall not exceed - Flﬁy Thousand Pesos

(PSO 000 00), or

by Procurement of ordmary orregularoffice supphes
and lequipment not available in the Procurement Service
involving an amount not exceeding Two Hundred Fifty
Thousand Pesos (P250,000.00): Provided, however,

- That the Procurement does not result in Splitting of

Contracts: Provided, further, Thatatleast three (3) price
quotauons from bona fide supplters shall be. obtamed

The above amounts shall be sub_]ect to a penodlc
rev1ewby the GPPB: Forthxs purpose the GPPB shall be
authorized to increase or decrease the said ‘amount in
orderto reflect changes in economlc OOIldlthIlS and for
other Jusuﬁable reasons : : :

. SEC. 53. Negotiated Procurement. - NegOUated
Procurement shall be allowed only. in the following
instances:

a) -In cases of two,failed biddings, as provided in

Sec. 35 hereOf; ’

“b) In case of imminent danger to life or property
during a state of calamity; or when time is of the essence
arising from natural or man-made calamities or other
causes where immediate action is necessary to prevent
damage to or' loss of hfe or property, or to restore
vital public services, mfrastructure facilities-and other
pubhc utxhtles

¢) - Take-over of .contracts, ‘which‘have. been
rescinded or terminated for causes provided for in the
contract and existing laws, where immediate action is
necessaryto prevent damage toor lossof lifeorpropexty,
ortorestore vital public services, mfrastructure facilities
and other public utilities; ;

d) Where the subject contract is. adjacent or
contiguous to-an: on-going: infrastructure project, as
definedintheIRR: Provided, however, Thatthe original

contract is the result of a Competltlve Bidding; the

subjeot contract to be. negotiated has similar or related

:scopes of work; it is within the contracting capac1ty of
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the contractor, the' contractor uses the same prices or
lower unit ‘prices as in the original contract less

moblllzatloncost the amount involved does not exceed ‘

the amount of the ongoing project; and, the contractor
has no negative slippage: Provided, Jurther, That
negotiations for the procurement are commenced

before the expiry of the original contract. Whenever
applicable; this principle shall also govern consultancy
contracts, where the consultants have unique experience
and expertise to deliver the required sefvice; or

¢). Subject to the guideliens specified in the IRR,

;purchases -of Goods from  another -agency of the

Government; such as the Procurement Service of the

'DBM, which 1stasked withacentralized] procurement of

commonly used Goods for the government in accordance
with Letters of InstructionNo. 755 andExecuttve Order
No. 359, series of 1989.

SEC. 54. Terms and Conditions for the use of
Alternative Methods. - The specific termsand conditions,
including the limitations and restrictions, for the
application ofeach of the alternative methods mentioned
in this Article shall be specified in the IRR.

- Protest Mechanism

- SEC. 55. Protests on Decisions of the BAC. -
Decisions of the BAC in all stages of procurement may
beprotested to the head of the procuring entity and shall
beinwriting. Decisionsof the BAC may beprotested by
filing a certified position ‘paper and paying a non-
refundable protest fee. Theamountofthe protestfecand
the periods during which the protests may be filed and
resolved shall be spectﬁed inthe IRR. :

‘SEC. 56. Resqution of Protests. - Theprotests shall
be resolved strictly on the basis of récords of the

-BAC. Up to a certain. amount to be specified in the

IRR, the decisions of the Head of the Procuring Entity
shallbefinal.

~ SEC. 57. Non-interruption of the Bidding
Process. - Inno case shall any protest taken from any
decision treated in this Article stay or delay the bidding
process. - Protests must first be resolved before any

‘awardis made.

SEC. 58. Reportto Regular Courts; Certiorari. -
Court action may be resorted to only after the protests
contemplated in this Article shall have been completed.
Cases that are filed in violation of the process specified
inthis Article shall be dismissed for lack of ‘jurisdiction.
Theregional trial court shall have jurisdiction overfinal
decisions of the head of the procuring entity. Court
actions shall be governed by Rule 65 of the 1997 Rules
of Civil Procedure.
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Tlus provrsxon is without prejudice to any law

‘ confemng onthe Supreme Court the sole jurisdiction to

issue temporary restraining orders and injunctions
relating to Infrastructure Pro_]ects of Government

ARTICLE XVIII
Settlement of Disputes

SEC.59. Arbitration. - Anyand alldrsputes arising
from the 1mp1ementatron of a contract covered by this
Act shall be submitted to arbitration in the Philippines
according to the provisions of Republic Act No. 876,
otherwise known as the “Arbitration Law™: Provided,
however, That, disputes that are within the competence
of the ConstructionIndustry Arbitration Commission to
resolve shalbereferred thereto. The processofarbitration
shallbe incorporated as'a provision in the contract that
will be-executed pursuant to the provisions of this Act:
Provided, That by mutual agreement, the parties may
agree inwritingtoresortto altematlve modesof dispute
resolution. ‘

SEC. 60. Appeals. - The arbitral award and any
decision rendered in accordance with the foregoing Sec.
shall be appealable by way of a petition for review to the
Court of Appeals. The petitionshall raise pure questions
of law and shall be governed by the Rules of Court.

ARTICLE XIX
Contract Prices and Warranties

. SEC.61. Contract Prices. - For the given scope of
work in the contract as awarded, all bid prices shall be
considered as fixed prices, and therefore not subject to
price escalation during contractimplementation; except
under extraordinary circumstances and upon prior
approval of the GPPB.

For purposes of this Section, “extraordinary
circumstances” shall refer to events that may be
determined by the National Economic and Development
Authority in accordance with the Civil Code of the
Philippines, and upon recommendation of the procuring
entity -concerned.

SEC. 62. Warranty. - (a) For the procurement of

~Goods, in order to assure that manufacturing defects’

shall be corrected by the supplier, manufacturer, or
distributor, as the case may be, for a specific time after
performance of the contract, a warranty shall be required
-fromthe contractawardee for such period of time as may
be prov1ded inthe IRR, the obligation for which shall be

covered by erther retention money in the amount

equivalent to a percentage of every progress. payment,
or a special bank guarantee equivalent to a percentage
of the total contract price; tobe provided in the IRR. The
said amounts shall only be released after the lapse of the
warranty period, provided that the Goods supplied are
free from defects and all the conditions imposed under
the contract have been fully met. ~

(b) For the procurement of infrastructure projects,

the contractor shall assume full responsibility for the
contract work from the time project construction
commenced up to a reasonable period as defined in the
IRR taking into consideration the scale and coverage of
the project from its final acceptance by the goverrunent
and shall be held responsible for any damage or
construction of works except those occasioned by force

majeure. The contractor shall befully responsiblefor the.

safety, protection, security, and-convenience of his. -

personnel, third parties, and the public at large, as well

as the works, equipment, installation and the like tobe

affected by his construction work and shall be required

to put up.a warranty security in the form of cash;, bank -

guarantee, letterofcredit, Government Service Insurance
System bond, or callable surety bond. * -

The contractor shall undertake the repair works, at
his: own expense, of any defect or damage to the

infrastructure projects.onaccount of the ase of materials

of inferior quality within ninety (90) days from the time

the Head of the Procuring Entity has issued an'order to-

undertake repair. In case of failure or refusal to comply
with this mandate, the government shall undertake such
repair works and shall be entitled tofull reimbursement
of expenses incurred therein upon demand.

Any contractor who fails to comply with the
preceding  paragraph shall suffer perpetual
disqualification from participatingin any public bidding
and his property or properties shal be subject to
attachment or garnishment proceedings to recover the
costs. All payables of government in his havorbe offset
to recover the costs. '

ARTICLE XX
The Government Procurement Policy Board

SEC. 63. Organization and Functions. - A
Government Procurement Policy Board (GPPB)is hereby
established to: (a) protect national interest in all matters
affecting public Procurement, having due regard to the
country's regional and international obligations; (b}
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‘formulate andamend whenever necessary; the IRR and

- the correspondrng standard forms for Procurement,(c) .
ensure ‘that Procurlng Entities regularly conduct -

Procurement training programs and prepare a

Procurement -operations manual for all offices and; ’
agencres of government; ‘and (d) conduct an annual
- review.of the effectiveness: of this Actand recommend N

any amendments thereto, as may be necessary.

The ‘GPPB shall convene within fifteen (15) days

from the effectivity of this Act to formulate the IRR and

for other rélated purposes. The GPPB shallbe supported

Cbya techmcal support: ofﬁce S

. In addmon to the powers granted under this-Act,
the GPPB shall absorb all the powers, functions and

;responsrbrhtresofthe Procurement Policy Board created

under Executrve ‘Order No. 359, series of 1989. All
aﬁ'ected functlons ofthe Infrastructure Committeeof the
National Economrc and Developmert Authonty Board

. are hereby transferred to the' GPPB.

,SEC. 64. Membersth. - - The GPPB shall be
composed of the Secretary of the Department of Budget
andManagement, as Chairman, the Director-General of
the National Economic and Development Authority, as
Alternate Chamnan wrththefollowmgasMembers the
Secretaries of the Departments of Public Works and

Highways, Finance, Trade and Industry, Health, National

. Defense, Education, Interior and Local Governmient,

Science and -Technology, Transportation and

‘Communications, and Energy, or their duly authorized

representatives and a representative from the private
sector. to- be appointed. by the President upon the
resommendation of the GPPB. The GPPB may invitea
representative from the Commission onAudrt toserveas

a I'CSOUI'CC person.

ARTICLE XXI
_ Penal Clause

“SEC..65. Offensesand Penalties. - (a) Without

preJudlce to the prov1slons of ‘Republic Act No. .

3019; otherwise known as the “Anti-Graft and Corrupt
Practices: Act” and other penal laws; public officers
who commit any of the following acts shall suffer the

penaltyofimprisonment of notless thansix (6)yearsand

‘one (1) day, but not more than fifteen (15) years w

1 Open any. sealed Brd mcludmgbut not hmrted to

-Bids that may have been submitted through the electro-
‘nic system and any and all:documents-required to be
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sealed or drvulglng thelr contents prior: tothe appornted

‘time for the: publlc opemng of Bidsor other documents

: 2 Delaylng, wrhtout Justrﬁable cause, the screen-
ing for ehgrblhty, ‘opening of bids, evaluation and

?'jpost evaluation of bids, and awardrng of .contracts
beyond the prescnbed penods of ‘action provided for

mtheIRR

-3 Unduly influencing or.exerting undue pressure
on any memberoftheBAC orany officer oremployee of

the procuring entity to-take a particular action which

favors, or tends to favor a particular bidder.

4, Spli‘tting ‘of contracts which exceed procedural

' purchase limits and competitive bidding.

5. When the head of the agency abuses the exer-

- ciseofhis power to reject any and all bids as mentioned

under Sec. 41 of this Act with manifest. preference to
any bidder who is closely related to him in accordance
with Sec. 47 of this Act.

Whenany of the foregoing acts is done in collusion
with private individuals, the private’ 1nd1v1duals shall
likewise be liable for the offense.

“In addrtlon the public officer mvolved shall also
suffer the penalty of temporary disqualification from
public oﬁice while. the private individual shall be
permanently drsquahﬁedfromn'ansactmgbusmesswrth
the Government.

(b)- Private individuals who commit any of the
following acts, ‘including any public officer, who
conspires with them, -shall .suffer the penalty of
rmpnsonmentofnotlessthans1x(6)yearsandone(l)day
but not more than fifteen (15) years:

. .1, "When two or more bidders agree and submit
different Bids as if they were bonafide, when they knew
that one or more of them was so much higher than the
other thatit could notbe honestly accepted and that the

~ contract will surely be awarded to- the pre-arranged

lowest B1d

2. When a,bidde'r~ maliciously submnits different

Bids. through two or more -persons, corporations, -
- partnerships or any ‘other business entity in which he

has interest to create the appearance of competition
that does not in fact exist so as to be adjudged as the
winningbidder. o
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-3."When two or more bidders enter into an agree-

ment which call upon one to refrain from bidding for

_ Procurement contracts; or which call for withdrawal of

Bids already submitted, or whrch areotherwiseintended
to secure an undue advantage to: any oneof them.,

4. Whena brdder by hrmself orinconnivance with
.others, employschemeswhrchtendtorestramthe natural
rivalry of the parties. or operates to stifle or suppress
competition-and thus produce a result disadvantageous
to the public.

In.addition, the. persons involved shall ‘also
suffer the penalty of temporary or perpetual
disqualification from public office and be permanently
disqualified from transacting business with the
‘Government, -

(c) Private individuals who commit any of the
following acts, and any public officer conspiring with
them, shall suffer the penalty of i 1mpr1sonment of not
less than six (6) years and one (l) daybut riot more than
ﬁfteen (15)years '

L. ‘Submit elrgrbrhty requirements of whatever

kind and ‘nature that contain: false information -or
falsrfied documents calculated to influence the outcome
of the eligibility - ‘screening process or.congeal such
information in the. eligibility requirements when the
information will lead to-a declaration of ineligibility
fromparticipating inpublicbidding.

2. Submit Bidding Documents of whatever kind
-and ‘nature that contain false information or falsified
documents or conceal such information in the Bidding
.Documents in order to influence the outcome of the
public brdding

3. Participate ina publicbidding using the name of
another or allow another to use one's name for the

purpose-of participating in a public bidding.

4. Withdraw a Bid, after it shall have qualified as

the Lowest Calculated Bid/Highest Rated Bid, or

refuse to accept an award, without just cause or for the
purpose of forcing the Procuring Entrty to award the
contract to another bidder. This shall include the
non-submission within the prescribed time, ordelaying
the submissron of requrrements suchas, but not limited
to, performance security, preparatory to the final award
of the contract.

RECORD OF THE SENATE

(d) ‘When the bidder isa juridical.~entity, criminal

liability and the accessory penalties shall be imposedon -

itsdirectors, officers or employees whoactually commit
any of the foregoing acts.

SEC. 66. Jurisdiction. - Jurisdiction over the

offenses defined under this Article shall belong to the

appropriate courts, according to laws existing at the
time of the commission of the offenses.

ARTICLE XXTI
Civil Liability

SEC. 67. Civil Liability in Case of Conviction. -
Without prejudice to adrmmstratrve sanctions: ‘that
may be imposed in proper cases, a conviction under
this Act or Republic Act No. 3019 shall carry with it

civil liability, which may either consist of restrtutron.

for the damage done or the forfeiture in favor of the 5
government of any unwarranted benefit derived from . -
the act or acts in:question or both, at the discretion of =

the courts.

SEC 68. Liquidated Damages. - All contracts
executed in accordance with.this Act shall contain a

provision onliquidated damages which shall be payable

in case of breach thereof. The amount thereof shallbe o

specified inthe IRR.

ARTICLE XXl
Administrative Sanctions

SEC. 69. Imposition of Administrative Penallties. -
(a) Inadditionto theprovisions of Articles XXTand XXII

of this Act, the Head of the Procunng Entrty, subject t to -
the authority delegated to the BAC, ifany, shallimpose -

penalty of suspension for one (1) year for the first

-on bidders or prospectrve brdders the administrative

offense, and suspension of two (2) years for the second '

offense from participating inthe public bidding process,
for the following violations:

1. 'SubmiSsionofeligibilityrequirements‘containing :

false informationor falsified documents.

2. Submission of Bids that contain false informa-

tion or falsified documents, or the concealment of -

such information in the Bids in‘order to influence the’
outcome of eligibility screening or ‘any other stage of.

the public bidding.

3. Allowing the use of one's name, or using the
name of another for purposes of public bidding.
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4 WrthdrawalofaBrd orrefusalto aoceptanaward,
or enter into contract with the Government without
justifiable cause, after he had been adjudged as having

- submitted the Lowest Calculated Responsive Bid or
Highest Rated Responsive Bid.

-5, Refusal or failure to post the required perfor-
mance security wrthm the prescribed time.

6. Termination of the contract dueto the default of
the bidder. ;

. Refusal to clanfy orvalidate mwrmng itsBid durmg
post-quahﬁcatron w1thm a penod of seven (7) calendar
days from recerpt of the. request for clarification. -

Any documented unsohcrted attemptbyabidder to
unduly mﬂuence the outcome ofthebidding inhis: favor

All other acts that tend to defeat the purpose of the
Competitive Bidding.

(b) Inadditionto the penalty of suspension, the Bid
security or the performance security posted by the
concerned bidder or prospective bidder shall also be
forfeited. .

(¢) The Head of the Procuring Entity may delegate
to the BAC the authority to impose the aforementioned
administrative penalties.

SEC 70. PreventiveSuspension. - Thehead of the
procuringentity may preventively suspendanymember

- of the Technical Working Groupor the Secretariat, or the

BAC if there are strong reasons or prima facieevidence
showing that the officials or employees.concerned are
guilty of the charges filed against them under Articles
XXIand XXTIof this Actor for dishonesty as defined by
the Civil Service Laws. In all cases, procedural and
substantive due process asmandated by the Commission
and Civil Service Laws; rules and regulations, shall be
strictly: observed

SEC.71. Liﬁing of .S’uspenszon and Removal of
Administrative Disabilities. - - 'Lifting. of preventive
suspension pending administrative investigation, as

- well asremoval of administrative penalties and disabili-

ties ‘shall be in accordance with the provisions of
Sections 52 anid 53, Chapter6 (Civil Service Commission),
Book V of Executive Order No. 292, the Administrative
Codeof 1987.
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o ARTICLE XXIV
Legal Assistance and Indemmﬁcatlon of BAC Members

- SEC. 72 anateLegalAsszstance - All members
of the BAC are hereby authorized to ‘engage the ser-
vices of private lawyers or extend counsel immediately

_ upon receipt of Court Notice that a civil or ctiminal

action, ‘suit or proceeding is filed against them.  The
lawyer' sfee shallbe partof theindemnification package
for the BAC members; subject to the provisions of
Sec. 73 hereof. -

. SEC.73. Indemnification of BAC Members. - The
GPPB shall establish an equitable indemnification
‘package for publlc officials providing services in the
BAC, which may be in'the form of free legal assistance,
liability insurance, and other forms of protection and
indemnification for all costs and expenses reasonably
incurred by such persons in connection with any civil or
criminal action, suit. orproceedingto which theymaybe,
or havebeen made, a party by reason of the performance
of their functions or -duties, unless they are finally
adjudged in such action or proceeding to be liable for
gross negligence or misconduct or grave abuse of
discretion. .

In the event of a settlement or compromise,
indemnification shallbe confined only on matterscovered
by the settlement, as to which the Procuring Entity had
been advised by counsel that the public officials to be
indemnified have not commltted gross negligence or
misconduct in the performance of their functions and
duties.

The members of the BAC and the BAC Secretariat
shall also be entitled to medical assistance for injuries
incurred inthe performance of their functions.

ARTICLE XXV
, Final' Provisions

SEC 74. Overszght Commzttee -~ Thereishereby

~ created a Joint Congressional Oversight Committee to

oversee the implementation of this Act for a period not
exceedingfive (5) yearsfro theeffectivity of this Act. The
Committee shall be composed of the Chairman of the
Senate Committee on Constitutional Amendments and
Revisionof Laws and twomembers theréof appointed by
the Senate President, and the Chairman of the House
Committee on Appropriations, and two members
thereof to be appointed by the Speaker of the House of
Representatives. '
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SEC. 75. Implementing Rules andRegulationsand
 Standard Forms. - Within sixty (60) days from the
promulgation ‘of this Act, the necessary rules -and
- regulations for the proper implementation of its provi-
sions shall be formulated by the GPPB, jointly with the
-members of the Oversight Committec created under Sec.
74 hereof. The said rules and regulations shall be ap-
proved by the President of the Philippines. For aperiod
not later than thirty (30) days upon the approval of the
implementing rules and regulations, the standard forms
for Procurement shall be formulated and approved.

SEC 76. Repealing Clause. - This law repeals
Executive Order No. 40, series of 2001, entitled
“Consolldatmg Procurement Rules and Procedures for
All National Government 'Agencies, Government-
Owned-or Controlled Corporations and/or Government
" Financial Institutions, and Requiring the Use of the
Government Electronic Procurement System; Executive
* Order No. 262, series of 2000, entitled “Amending
ExecuuveOrderNo 302, sen&sof 1996 entltled“Prowdmg
Policies, Guidelines, Rules and- Regulatlons for the
‘ Procurement of Goods/Supplles by the’ National
Govemment” and Sec. Three (3) of Executive Order No.
201, seriesof’ 2000 enntled“ProwdmgAddmonalPohcxes
and Guldelmes in the Procurement of Goods/Supplies
bythe National Government”; Executive Order No. 302,
scries of 1996, entitled “Providing Policies, Guidelines,
Rules and Regulations for the Procurement of Goods/
Suppliesby theNational Government” and Presidential
DecreeNo. 1594 dated June 11, 1978, entitled“Prescribing
+ Policies; .Guidelines, Rules’ and Regulations for
Government Infrastructure Contracts.” Thislaw amends
Title Six, Book Twoof Republic Act No. 7160, otherwise
known as the “Local Government Code of 1991”; the
relevant provisions of Executive Order No. 164, Series
of 1987, entitled “Providing Additional Guidelines in
" the: Processing -and ‘Approval . of Contracts of ‘the
National Government”; and the relevant provisions of
Republic Act No. 7898 dated February 23, 1995, entitled
“An Act Providing for the Modernization of the Armed
" Forces of the Philippines and for Other Purposes.” Any
other law, presidential decree or issuance, executive

order, letter of instruction, administrative order, pro-,

clamation, charter, rule or regulation and/or parts thereof
contrary to or inconsistent with the provisions of this
Actishereby repealed, modified oramended accordingly.

SEC. 77. Separability Clause. - If any provision of
this Actis declared invalid orunconstitutional; the other
provisions not affected thereby shall remain valid and
sub51stmg

SEC.78. Effectivity Clause. - This Act shall take
effect fifteen (15) days following its publication in the: :
Official Gazette or in two (2) newspapers of general
circulation.

Approved,

BILLONSECONDREADING
S.No. 2018— Exemption of Judiciary Members
from Salary Standardization Law
(Continuation)

Senator Legarda. Mr. President, I move that we resume '
consideration of Senate Bill No. 2018 as reported out under
Committee ReportNo. 20.

The President. Is there any objection? /Silence] There
bemg none, -resumption of consideration of Senate Bill No.
2018isnowinorder, .

Senator Legarda. Mr. President, we are in the period of

~ interpellations. Iaskthatthe sponsor, Sen. FranmsN Pangllman

be recogmzed

To continue with his interpellations, I'ask that Sen. Edgardo
J. Angarabe recognized.

The President. Sen, Francis N. Pangilinan and Sen.
Edgardo]. Angaraarerecognized.

Senator Pangilinan. Thank you, Mr. President.

ACKNOWLEDGMENT OF THE OFFICIAL VISIT OF
REPRESENTATIVES FROM THE PHILIPPINE JUDGES
ASSOCIATION;, THE PHILIPPINE ASSOCIATION OF
COURT EMPLOYEES AND THE METROPOLITAN AND
CITY COURT JUDGES ASSOCIATION - '

Mr. President, before we proceed with the mterpellatlon I
would just like to acknowledge the presence of the represen--
tatives of the Philippine Judges Association, the Phlhppme
Association of Court Employees, and the Metropolitan and City
Court Judges Association. They are with us in the gallery. -

Senator Angara. Thank you, Mr. President.
Mr. President, yesterday, I reported that Sec. Emilia .

Boncodin will send to us today the position paper of the
department with respect to this proposal. And we have on hand -

the letter of Secretary Boncodin dated 18 December 2002
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